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AVXILIVM M£VM A DOMINO. 

Ominus Alexander Solimeus Bononienfis cum eflcr anno 1 5-70. 
Venerijs irurus /upcr armarA Serenifsimi Dominij Vencrorum, 
manu (uacondidir rcll.imenmn> , in quo fadis quibu(dam Icgaris 
(ubiunxir. Eril rcllo dcll.i mia robba laflb al pnmo Hgliuolo chc 
hauera mio Cugino Bcrnardino Solimei, &chcfihabbiaachia- 
mare Alielsadro Solimei,& chefiaobligaro d farcdireogni /crruTianavnamcf- 
l.iaI*AlraredcIIa Madonna di Bianchini pollofuore della Chiefa diSan Srepha- 
no pcr 1'anima mia. Dcinde paulo infenus ira fcrip(ir,e non nafccndo Hgliuoli do- 
poia mia morreal dcrro Bcrnardino miocugino,lia rimclloalli mci Commiflarij: 
che lalcio mio padre-, fare hcrede vno de derri Hgliuoli del dcrro Bcrnardino, qualc 
parcaloroconlemcdelinecondirioni {opraderrc. Erira rcihror dilpoiuir indi- 
dorellamenrojcuiusoccalionecum poitmorrcm reltarorisnullus HIiusdicloBer- 
nardino narus fucrir,& ob hoc res eflc vidcarur in cai ii pollerioris inllirutionis,du- 
biranrmulrum Reuerendi Clarifsimiq-, DominiRotra;Roman«,coraqubuscau- 
la pcnder. An inllirurio fada de vno cx Hlijs Domini Bcrnardini cle Solimcis natis, 
vr in dido rertamenro conrinerur, lir capraroria,vel liiltincri polsir \ cjuod cjuidcm 
dubiurnpulchcrimumell,&dignumc]u6din difpuranonc redigarur. 

Inliirgunc igicur aduerfiis hoc rellamcnrum iorores Alexandri mcmorari diccn 
tcs illudnon valere, velur pereum non facl:um,lcd pcr Commiflarios parcrnos 
£acicndum,quiaremifiteisnsrcdemfacere,c]uemribi vidcbirur,quodcll prohibi- 
tum, nam rclbmcnrum Hcri dcber pcr ipliun rclbrorem , & non pcr alium , vclut 
cxalicno arbirriopedens.I.illainlhrurio.ffdehxrcd.iniliru, vbi clare dicirur,qu6d 
iIlainllirurio,quosTirius volueriridco viriol.i ell , quod alicno permiflii cllarbi- 
trio,nam (aris conllanrer vcrercsdecrcuerunr rcllamenrorum iura ipla pcr lc Hrma 
eflcoporrcrc, noncxalienoarbrriopcndcre-,adidem rex. in.l.captarorias fl.cod. 
vbiSenatus(vtPapi.referr)iIIasinllirurioncs improbauir,quarumcondirioconfer- 
turad lecrcraalicns volunraris,qualis ad vngucm fuifle vidcrur hjecremilsio fada 
commiflarijs pcr Tellarorcm facicndi hacredem eum,qui libi vidcbirur,ficq; dccla- 
rar in rcrminis tercnoltris Dcci. con(.4^4.num. 5".Ioqucnsdecommifsionecuiu(l 
dam Bcnedi^bi fa<5la per cum quibuidam rcligiolis dilponedi dc faculranbus iplius, 
quod non porucririlliscommirrcrc fadlionemreftamenri , & fiibflanriam inlliru- 
tionis,quiaiuravoIunrrellamcnrumnonpcndcrc cx alicnoarbirrio.d.l. lila inlti- 
turio,&hancconclufionemtencr Angcl. conC loi. vilb themarc ni:m. j.vbidi- 
dcquod runcdicirurvolunrascapraroria, quandoeiuldcm volunratis liiblranria 
infecrerumcommirrirurablolurum, &ablriaclumab omni fado eiuldcm com- 
mittenris, quod elt vbicunq-, nccelsitasdandi, vcl facicndi imponitur, jirour in ca- 
iii nolrro fuir nccelsitas facicndi hacredcm commiflanjs rcmifla, alio.sq; plurcs cu- 
mulatFernan. Valquiusdc luccclsionumcrcarionelib. ^.icquilito 26.6Z ij. 
num. 78. & yt). vbi quoq, reddir rarionem, quia telramcnrum elrvolunraris no- 
{krx iulla lcntenria.I. i .fl. de tcllamen. Vnde vbi voluntas non eflcr noilra,(cd alie- 
na,ibi rcilamentum eire non polfer, & hoc requilitumcll conununc omnium tc- 
ilamcncorum formaliu . ConHniutur hocjnlupcr cxcmplo qucd ponit Baid. in.l. 
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erccutorem col. i . Cde cxecuf.rei lud. \ctC Reftaf qujrrere, vbi quarrif^an cxecu^ 
torvitimx volunratispropriedicarurcxecuror,&:re(ponder) ^non, lircliitor ni- 
Iiildifponit,fcd diciturdi({5o(itioc.ipratoria,datexcmpIum,hquislic dixit, Volo 
(jjTitius polsit tclbri dc bonis meis , &:iilud (ir tcilamcntum mtum , & hoc non 
VAler.quiaquistclhrideberanimofuo, nonalieno,&: idco rcllator hdioncmte-. 
Ibmenti proprijalrcricommitrcrc non porcll ,cirat.d.l.illa mllitutio. quodve-' 
nhcari vidctur m cafii nollro,quia (i tcltator rcmiilr comiflarijs faccre haercdem, 
ergofadioncmrcibmenridiciturcis commi(illc,cum rcllamenta vim cx inrtitu- 
tioncha-rcdumaccipianr,&:obid vclut caputatq-, fundamcntum intelligitur ro- 
tius tellamcnti hscrcdum inilitutio . Pia:tcrea difficultas augcn vidctur , quia rc- 
llatortcncturvelhxredemnominarc, quando iinekripris rcilatur,ucl fcnbcrc, 
quandorcll.iturinfcripris.l.ha:redc5palam.in princ.ff. dercllamcn.l.iubcmus. C. 
cod.Athictcilatorneutrumfccir, necinltituitaliqucm hsredem nominandumi 
Commiflarijs, {cdcist.inrumrcmifirfadioncin iui- teiUmcnti, vt dicuntilla vcr- 
ba , (ia rimeiro alli mci Commiflanj faic harrcde , crgodici videtur talem difpoii- 
tionemTuam vclut ex alienoarbirrio pcndcnf em fuifle,&:cflcnullircr fadam,ea^ 
r.irionc non valuir, &:illicirafuit, vtdicunt Angcl.&: Imol.in.l.illc autcm inlHtu.» 
tiones dc ha;i ed. inlli. quonia motus animi noltri non poflunr con(umari pcr mo-- 
tuinanimialtcrius,&:quiavolunras ruanonclt volunrasmca, namnihil aliud cit 
voluntas,nili anima volcns,&: anima mea,&: tua non iiint vna &: eadcm in iiiblli- 
tia,&: cum in ciptatoria dcriciat volunras tellantis, idco dicitur nulla, vt dicunt BaL' 
& AngeLm.l.captatorias.C.dereiU.mil. Sed &:accediraliaiarioiiibtilis Imol ini 
d. 1. illa inllirurio , quia talis diipolitio dicitur impcrfcdla in marcria, &: forma , & 
idco ip(b iurc nulla per.l. ll is qui.ff. de tcllamen. &: quia vlrima voluntas depcndee 
ex nollro mero,&:.ibfoluroarbirrioabilracT:o ab omni fado hominis,&:hasrario- 
ncs,&aliasrcfert Pani conll j S.num. ^o.cum ieq. vol. j.qua: cum videri pofsinty 
cas non tranlcribam, icdcum eo videtur concludi pofle num. ^-^.pollCaikcn.in 
d l.capraroriascol.i. D. Alexandrii inrcliaru dcccfsiflc, (icqj iorores fiias in cius 
bonisab mtcihro (acccdere pofle. Etpredich proccdere vidcntur in di<ftoD.' 
Alexandrolicet rcpurari poifcr pro milite, vclur mox ituro ad Bcllum rupcrarma- 
ta Dominorum Vcnctorum,quia dcproximo cingcndus habetur pro cindlo.l.pcn. 
fi.demilit. tcllamcn. quoniam captatoria volunras ctiam in tcihmcnto militis 
nulliuscflcmomenti manifcllumcli, vtinquittcx.in.d.l.captatorias.C. eod.tit.ca 
rationeprour Alcx.Ia(. Dcc.&cD.meus Riminal.ibidcmdeclaranr,nam liceralias 
ipiimiIiri{irconccfllim,qu6d polsirrclhri, quomodovelir.I. i.ft.eod, &(icvide- 
rctur,quod h^c piohibitio lcgis in diiposiifionc captatoria non eiTet attcndeda in 
milite telhnte, tame quia proccdcretin dctrimentum ipHus militis,cum per talcm 
prohibinoncm (uccurrarur teliantibus,nedccipiantur,proptcrea etiam in tclhmc 
tomilitisralisprohibirio (cruarur,nepriuilcgia concefla miliribusin fauorcm co- 
rum redund.irent in odium contra.l. quod fauorc.C.de lcgi . Vel & alia ratione di- 
cir Dec. in.d.l.captatorias hoc in milirc proccdcre,quia cum a Senatus con(ulto gc- 
ncralitcr prohibiralirdi(po(iriocapraroria.d.l.captatorias.fr.dete(tam.miljt.illadi 
fpolifiogencralis includir cnam milircs, cum intalica(ii non reperiantur haberc 
priuilegium.l.infraudcminri.&ibi B^d.fl.eod.&:cumiiU diipoiitio iit ipctialis, 
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& prohibitoria dcbef affendi rion obAantibus alijs priuilegijs milirum , pcr ca quae 
notanrurin.d.I. firuHnus.C.co.tit. Vndc vidcrurinomncmcuerumtalc tcllamc- 
tum Domini Alcxandri cflc nullum , procedereq; viderur concluno {uperius poli- 
ta,(iuc loquamur dc voluntatccaprarona propric,qualis clt illa, cjua: lir (ijb ipccix 
reciproci voIunraris,Iicuri (i quisinlHruarhxrcdem 7 itium,Ii Tinus ipllus harre* 
dcmparirerhajredcminlHrucrirglo.paisimreccpra in.I.caprarorias.C.derelbmc. 
milit.&ibi Cailr. & Iar.in(pene,&:probarurin.I.ilieautem .ffdchicred. inlHtucn. 
dum loquitur de inlhtutione Titi j collata in rufurum,qu«E capraroria dicitur,qu6d 
caprare lit aucupari hxredirarcm alrcrius donis illecebris,aur Ipe maiorum,&'com- 
probarurin.I. i.fF.dchisquarpronon {criprohabetur. fiucloquamurdccapraroria 
impropric,qux in volunrarcmalteriusconfertur, vrfi dicatur inllituo Sempro- 
niumn^rcdcm, HTiriusvoIuerir, dcqua in.d.l.illa inlHrutio, &:dc vrraqucponit 
Dydac.inc.cumtibi.dctellamcn. fuarum cpiromum,& Sarmienrus Iib. z.Icele 
^arum interprerarionum cap.4. quoniam cum neuria viribus fublilUt vcluti pri- 
maScnarusconfuI.fecudavcrerudccrcrorcprobata, velin prima, velin (ccunda 
vcrfcmurjide eftcctus nulliraris fcqui vidcrur,&: proprcrca conclulio lupcrius pror 
fororibus D. Alcxandri rirmara llarc viderur . 

Diligenrius ramcn confidcrando conrraria fentcnriam ampIedor,qu6d hocrc- 
AamenrumvaIcat,&{ulrincripo{sit. Moucorinprimis, quia quando commirri- 
turaIicuinominatio,vcIcIcclio inccrrx pcrlbnx dc cerris, vtvni ex Iiberis, vel 
libcrris valctdifpofitio, quia non fa«5la nominationc, vel elcdionc omnes il- 
li liberi , vel liberri admirrunrur cafiis cL\ in.I. vrrum. §. cum quidam.ft.dc rcb. duU 
vbi dicit Gaius,cum quidam pluribus hxrcdibus inilituris vnius ridci commilidcr, 
vt cu morererur vni cx coh£redibus,cui iplc vcllcr, rclliruerer c^m parrcm harrcdi- 
taris, quxadcum perucni(Ter,verifsimum cll vrileefle rideiccmmi/lum , nccenim 
inarbitrio cius,qui rogatus ell, politum ell, an omnin6 velir rclUtuerc, lcd cui po 
tius rclliruat , plurimum cnim intcrelt vrr um in poreilarc cius, quem rcliaror obli- 
gari cogirat, faciat, ii vcht darc,an impofita neccisitatc dandi , loli ci dillribucndi 
libcrumarbitriumconcedat. <!^arc patct fccundum Cailr. Cuma. & Soci.nu.6^. 
qu6d elcdio peribnx inccrt? dc ccrris comirri porcii,& valet comiflio , vt vni cx li 
bcris,{ccus fi eIc(flio pcrlbn^ inccrtc dc incerris comirrarur, pura relinquo,cui hfrcs 
ineus darc volucrir, no .n. valcr , im6 ci\ difpofirio capraroria, quia no icquura clc- 
<ftionc no rcperircrur peribna, vcl peribnxquxadrairrcrerur. Ncc clldiccndum, 
qu6domnes pcrionxmundiadmirrerenrur, quia eflcr dcrKorium , vrcilcaiusin. 
d. I.iIIainirirurio,&idcm quandoclfer magnusnumcrusccrtorum, quorum vnus 
cflTct cligcndus , puta fi tcilator diccrcrinlntuo vnum Bononicnicm, vcl lcgovni 
Bononienfi , qucm clcgcrit h;rcs,aur alius iccundum Cum. in.d. §. cum quidam, 
& Soc. ea rarionc quia eo non eligcnrc non clr veriiimile, quod omncs 13ononicn- 
lcs percrenr, nec de facih (dri poflet porrio cuiu{q„& lic rcddcrctur diipolirio inu- 
tilis, ficutquanJoquishaberciigercinccnum deincerris,hancquoq-, conclulionc 
ponit Angcl. coni. 201. vifo thcmarc vcri. Tcrrio pixmirro,vbi dicir , quod nun- 
quamdicirur volunras caprarori.i,cum Ibla eledio perlonarum quibus iclidum de 
ocatur,aIteri eft commifla.d. §.cum quidamcum iimil. quxcitat,ratiocit, quia 
Icgatumprxitarinccefleeit, VndcrcU(:iiiubitamiaavcllc altcrius non depciidct 
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4c6 cui prarflandum veniat,hoc folum comiflum eft Miere volunfati alrerius, quod 
ficri porcit , nccell mirum,quiailIononciec)aranrc, necarbirranrcjcui relidum de 
betur, Hucprxlletur, otnncsaci rclrcbum inuiranmr.Erhxc prarrtariocrt poflibifis, 
cjuando rcliwlum eit ficlum ccno gcneri pcrfonarumjpura vni cx hberis, vel de fa- 
milia , aur paupcribus , vr nor jn.l.id «juod paupcribus.Cdc epr(c.& clcric. Vbi au 
tcmnoneiUchdumcerrogencriper(bparum,vtcrarin cafu Angcl. vbirclhror 
voluirGcrardumdc ^uingcnris florenis faccrc, quodlibi diceretur per Frarrem 
Paulum,runc quiaiptonondicenre non apparerquisdrmuirarus grauamen in- 
iunciumGcrardo iuriixis euacuarur fan(^ua.m caprarorium, adduotBarr. & rcx. 
in.d.1. i!Iainl\irurio. Er fecundum hanc dilHndioncm dercrminar quoque 
Calean. conC. 1 07. coluin. pcru vcH.' 2 . modo , & rencnr Cyn. Bar. Cailr. Alcx.' 
Corn.hr.&D.rt»cusRiininal.in.d.I. captarorias, &in exemplo paupcrum ve- 
nicnr paupcres domicilijreiiaroris, cum deillisvidearurfcn(illcrclhror,nonao- 
tc deomnibuspaupenhus mundi,prourdcclarar Imol.ind.I.illa ini\irurio,&: prior 
co Barr jn. 1 . li t]«is ad declinandam. Cjde ep .& cleric. Feder.de Scn. coni! 282. ia- 
dumrale Andr.Sicul.in.c.liproponcnrecoi.iin.dc refcripr. Alcx.in. l.li fadciuf- 
(br nccclTaria.Cqui (arifd.cog.Dcc.d.1. capraroriasnum. i j.TyracjucI. dcpri- 
uilcg.pi.-tcau/x priuil. 58.C0I.2. &Pari(.'coni; ?8.num.28.voL 5. vbidepauperi- 
buslot]uirur,&num.? ». vbidcfilijs, vellibeprisvmus,quoriiicIcdio fatienda erat 
pcraltum,cuicratc6milla,eanKjjdicitvaluiflc,&vaIere,(icur, &idc tradir Dydac. 
Couuar.ind.c. cumribinum. 1 1. ciranscriamRodcnc.Suarcz. inTrac.dc capra 
tor.volilr. col. 2.& &cxaTiplum ponit,ini^ituoh?rcdemvnumcx feruis meis, 
quem Tirius clcgcrir, (ubdcns quod quotidic filioru , aut nepotum mcliorario fit i 
parentibus hoc modo, mclioro vnum de fili js mcis, quem mea Vxor elegerit , & irt 
nacconclulioncconfentiuntomnes, quam teneteriamCrauet. conf. ^6^. nura; 
5 5.diibngucnsa*ivngucm,proutfuprarctuli,citansq-, Alcx.conf. 1 5.C0I. 2. voK' 
4.Exqua ccrrecalus nolterdecidirur, cumenim tclbtor rcmifcrit CommiflariiJ 
patcrnis facerc hatrcdcm vnum cx filijsdidi Bernardini n.itis , qui eis Commifla- 
rijsvidernr, apparctTcilatorem commilifleclcdioncmincerta: perfona: dcccrtis 
facilccernfitabilis,qnod ficri potuit, ncctalis voluntasdiciturfuiflccaptatoria,nec 
in liberum arbirrium Coivuniflariorum rcpodrum fuir harrcdcm facerc,quem vcl- 
lcnr, (edvnumex fihjsBcrn.iidmi,quieisvidcrcrur, vrpropricconlidcrarrcx in.d 
§. cum quidan>,& Doc\or. lupra rcuri,quo calu no loquitur dJ.illa inihturio , fed 
quando perlbna h«rcdiscolIara fuir in liberum arbitrium rcrrij . Et hoc idem faris 
fuitdeiT>cntcPari(lin.d.conf. 58.num.72. vbideclarandotcx.in.l. i.fF.dcleg. 2. 
vbi dicitur inarbitrKimalteriuslcgatumconfcrri pofle,dicitParif. idintclligi, qua- 
docominittiturarbitriobonivirircgulato,(ccus ii ablbluto, &hbcro-,Rcgulattt 
autem arbirrium dicitur in materia pr^fenri, quando iUe cui commitritur,cogi po.- 
teilelcdionemfacerc&dcpcrfonainccrtade ccrtis,quarum declarariofaris libi 
commiflacll, Itaquod eo nondeclarantc fiiccedit Epifcopus , fi erant p.iuper^es, 
vel omnes illc certc pcribna: vocantur, vtlibcn talis, prout in ca("u nolko , quia fi 
Commiffirij non fuerintarbirrari quisexfili)s Bcrnardini (it hisres, omnesad- 
mittcntur,&(icin omncmeuentum tciUmcntum valcbit, &lulUiiebitur,necvo 
luntasteihtonsviiomodocaptatoriadicipotenc. . . f. 
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Secundo qaoq; dcfcndi potcftca'Mrionc,"quoniam vbi prartcrmirnim fcqui- 
turadalicjuidcxpreflum vri(j;repuramr expreflum, &proccdit cjuod inquir glo. 
notab.in.L tale padum.f fin.de pac.idcflcdciurcreruandum,Iicctnonfiraaru- 
tum,quod verifimilircr Ihtutum hiiflct, fi qusfirum fuiflct , & tcllaror inrerroga^ 
tus,itaBal.in.I.vnicacircafin.C.dchisquiantc apcr. tabul. qucm (cquirur Dcci. 
ConC 85. col. pen.&confi y i j.num. i . Rubc.conC(i8.coI.Hn. Ruin. conf^. nu. 
^ vol.^Cun.iun. conf 1 2 1. num.z.&clVdoclrina ciufdcm BaI.in.I.fianum-</. 
C.dclMcred.iniiirucn.diccntis,qu6d vbi cxprcflb (cquimr racirum, ccnicrur ex- 
prcfllim, fequirur Tyraqucl. dclcgi. Connub.in y.I. num. 172. Mcnoch.Iib. 
2.dcarbirr.iud. ca{ii2 8<i.num. 2^. &cgodixicQnf ^^.num. 18. At inca(ii 
noiVo telhtor {iipradixit, Etil rcflo dclla mia robba lafcio al primo figliuolochc 
haucra mio cugino Bcrnardino SoIimei,& fic cxpreise illum vocauir , & inlrimir . 
NamvcrbumrcIinquoadie(5lum vniueriirari bonorum imporrat inlUrurioncm, 
vndc fi tclittor dicat ribi bona mca rclinquo, pcrinde cL\ , ac fi dixifltt, infruuojvt 
eftglo.rcputatafing.in.§. fivcro nulla.invcr{.rcliaisinauthcn. dc h(jred.&faU 
cild.&ponit Alex.in.l.namquod.§.nonomnisnum.6'. ff. ad trebel. qui dicithac 
eflccommuncm,ergodum{iibiunxirtclUtor,& non nafcendo figliuoli dopola 
mia mortc al detto Bcrnardino mio cuiino , fia rimcflb alli mci Commiflarij chc 
Uflb mio padrc fare h«erede vno de dcrri figluioli dcl dcrro Bernardino,quar parc a 
]oro,iniliturioprarcrmifl[a,qui(cquiruradexpreflam fiiperiusreputari debcr ex- 
prcfla,&illatacita (equcns expreflx,ccn(cri dcbetexprcfla,quiafi relhtor fuiflct in- 
tcrroganwdc illa vcrifimihter ita refpondiflcr, & voluiflcr,igirur h^c tacita infliru- 
tiofcqucns cxprcfs«cenfcrurcxprcfla,quia volunras eria racira tciktoris atrcndi 
dcbctcxcxprcfsiscollcdta.l.cumproponcrctur.ftldeleg.^. DccL conf.^j.nu. 5. 
Parif.conf ^i.nuin. 1 7.vol.2.Deci, in .1. 1. vcrfi Quarto limita & ft.dc reg.iur. 
Soci.iun.conf,i i4,num.i8.vol.i.RoIand.a Vallcconf.82.num. j 8.voI. j-& 
ego dixi con(! 8 f . nu. 1 8 . Vnde U teiUror dicimr iniliruiflc vnu cx filijs Bernar- 
dini, quc clegerint Comifiiri j , & eis vidcbirur, ncmini dubiii cfle debcrhanc cius 
voluntarc (iillincri pofle,&cflevaIidipcrdida liipcrius in primofuniiamenro. 

Tcnio, confirmawrhacc conclufio,quia du fupcrius vocauir primii filiii na- 
(cimrum Bcrnardini,grauauiteum,quod vocaridcbe.u Alexandcr dc Solimcis, 
&qu6d cdcbrari faciatquahbcthcbdomada vnam miflam ad altarcBcars Vir- 
ginisBlanchinorumpofimmcxtraEccIcliaraSadiStcphani pro anima ipfius rc- 
llatoris . Dum vcro kcundo loco in defcdum nariuiraris primi filij Bcrnardini rc- 
raifit Commiflarijsfaccrc hxrcdcm vnum ex filijs didli Bcrnardininaris , fubiun- 

xitcun>ci{HcmcondirionibusfupradidisvidcIicct,qu6dvocaridcbcarAlcxandcr 
de Sohmcis, & cclcbrari faciatdidam miflam, quia didio (upradidis facir rclario- 
nem pr^ccdci^rium cum omnibus iiiis qualitaribus Bar.in J. i .in fin.ff fi faroil. furr, 
fcciflcdic&in.l.fiquislcruuminfin.ft.delcg. 2.D.mcusRiminaI.conf 1 1 8.nu, 
8. &cgodixicon(. jofj.num. i j.quarciequiturjqubdfi voluitgrauarc tellaroril- 
lumfilium,qucm elcgcrint Commiflarij , dicirur in anrcccdentiam neccflariam 
voluiflccura vocarc,iuxtaregulam,quivuItconfcqucns, vulromncfuum ncccfla- 
riumanrccedcns.l.illud,fF.deacquir.n5rcd.cum ahoquin non honoratus grauaii 
jion pocuifler J. abeaC.dc fidcicom. 

Quat- 



■ 



QiiArto quoq', moUc6f,quUnfcftatof VoeaUif filium fmmbhafaraSfh 
(flo Bernardino , mu!to magis ccnfccur voluifle vocare illum iam namm, quem cK- 
gercnr Comminarij,quiarellarornunquam prsfumitur habcrc ranram aftcdio- 
Dsmcrginon naros, vclutiincognitos, quantani acinatos,vtcognitos.l.qui filia- 
b isiuncta glo ff.delcg.l .Scibi Dyn.Bal.Imol.Cuma.&/Llex4 r.irioncm rcddunt 
maioris Aricclionis ad natos,qudm ad nafcituros,idcmq; tradit Barr. in.Ml cum do* 
temin princ. col.fi.rt". (blut.matri.&iconf. 227. circamcd.&in.l. publiuj.^.fi.ff.dc 
coiidir.Scdcmon.Hal.conf i ^6. col. i. vol.i. Imol.conL i 1 5. col. 1. Roma. coC 
407. num. 6. Alexan. conf zp. num.S.&confioj.col.j.verf Sccundo rcfpcu 
dco vol. ^.cufimil. quoscumularDccian. rcfponL 42.num. j^^.vol.i.&Cephal. 
conf. 285. num. j i . Ncc ccrre calus iile vocarionis filij nati pcr Commiflarios cli- 
gcndiporellommiirusdici,cumineollmiIis rario intcrueniar.l.fideicommifla.§.fi 
cui.lf. dc leg. 5 .L fi mulicr in princ.lF. ad trebcl. I. li mater.C.dc inflitu. & lubitir. 
quasadhoccitat Signor.conf 14C0I.4. Sc^quitascadcmBald.in.d.l.fimatcr, & 
ncdum eadem rario, ied maior. Bald.in.l. illud.col. 2 -C.dc facr. fanc.ccclc. Capra, 
con(!(j o.in fi. Crau. conf 56" 1 . num. 6. porro limilis,& maior ratio vcrlabatur in- 
lliruendi filium natum D. Bcrnardini, velut nommteitatori, llcur primo nafcitu- 
rumincogmmm,&:qquitascadem propter ianguinis coniuncftioncm . Ncc dica- 
tur, quod licct voluntas tcftatoris fuerit id faciendi,non tamcn fccit,fcd commifla- 
rijs id faciendum rcmilcrit. Nam adhuc ipfe tecifle dicitur , cum eis ad id audorita- 
tem conceflerit,quia omnianoftrafacimusjquibusaudoritatcm noltram impar- 
limur.l. 2.§. qua:omnia.C.dcver.iur.enuc. 

Erhicinterprctatiolinedubio vcnit admittcnda poftquam vcrfamur infc-^ 
ftamcntOj&inlriturione, quo cafu plcnius voluntatcs tcltanriumintcrprctarnur.L 
in tcffamenris.ff.de rcg.iur.ca rationc qnam ponitibidem Dcci. Nam agirur dc in- 
tcrefle publico, quodreltamentalocuhabcaut.l.vcl ncgarcff.qucmad. tclta. apcr. 
»1 gallus.§.quod li is. vbi Bald. ft.dc hb. & polthum.& quando agi tur dc intercflc piil 
bIicolAtaincjrprefatiofieridebet.l.2.§.exerciru.vbiBar.ft'dehisqui not.infa.l.quc 
admodu.vbi Barr.C.dcacric. &cenli.lib. 1 1 .Quarcreslatismihi plana vidctur pro 
D. Bcrnardino. 

Scd Vlrcrius quinto loco ne dcfit in terminis huius nofrri cafus dccifio, pro vali- 
dirarchuius rcframcti adduco Craue. cof 440.vbi prxmirrir cafiim nolrro colimile, 
Nobilis cnim Franc. Ranae in(riruerat Dominam Dominica cius Vxorcm , dcindc 
volucrar quod illa infra trcs mcnfcs facerct tcit3mentum,in quo difponcret de bo- 
nis iplius teftatoris prout(ibiplaccrcr,&eaid non facicntc , voluit quod trcs pcr 
cum nominari poflent dilponerc dc bonis iplius teltatoris in proximiorcs in gradu 
fuccedcdi,& idoncores in familia dc Ranis, vt cis placucrir, opponcbatur( vt illc rc- 
fcrt fiib num. 6.) quod illa di(po(irio celcaroris diccreturcapraroria, & idco nulla, 
dl. ilIainlrirurio,lccundonaracriamceflantccaptarione voluntaris tcltamentum 
uidebitur nullum.quiaeligcndiabillisexecutonbus nominarisnon fuerunt voca- 
cari uerbis dircdis fub nominc inlritutionis aut liacredum, ira quod fcmpcr vcru vi- 
d-*rurinllirurionis riruluin de/idcrari. Hadbenus patccillum,& noftrum cafum 
eircconformes,quialicutibideficienteprima inlnturioneVxorispropter eius no 
iiu^lemencum locus fuic fccundx inlcicuaomcommiirc illis cxccuconbus in cligcn 



dis proximioribu$,& magis idoncisdc illa ramilia dc Ranis , Ira pp.rirer hicdcficicrc 
primainrtirutioncfacbdefilioprimo nafcituro D. Bernardmiremiflj fuir facuJ- 
ras Commiflanjs parcrnis faciendi harrcdem vnum cx filijs natis dicli Bcrnardmi, 
«juieisvidcrcrur, &inncutrocafiircl}aror aJicjucm inlliruit,nech.Trcdcm nomi- 
nauit, nihilominusCrau. num. i f.clcganrcrdefcnditiilamdilj^olinoncm , ouod 
nondicatur captatoria, runc.n.viderurcapraroria,c)uadoinanis,vcI cliilbriafieri 
pofler,vcquando{iiblhntiadilj>olitioniscommittiturarbifriorcrtij,pura inltituo 
Scium, fiTifius voluerir, velcjuando Tcrrio comirtifurpordlas cligendi vnum 
inccrtum de inccrris , quo ca(u elc^tionc non tada riuilus ccnlerur inlUtutus. 
d.L illa inilitutio cum (imil . Scd in illo calii fiibdit Crau. liibllantia dil j.)oruionis 
nonpcndcta voIuntatccxccutorum,quianon vocaturconiunditcllatoris,licxe- 
cutorcs volucrint , {cd fimpliciter mancLitur cxccutoribus , vr dil jxjnanr in coniu- 
^lis dcRanis, necmandarurcxccutoribus, vt cliganrinccrtos cieinccrtis, fcd vc 
eligant inccrtos de ccrris , cjuo calii cledioncnon latla, omnes dc coniuudione cx 
prcflTaatclUtorecenlenturvocatid.l. vtrum.§.cum quidam,&ibi Soc.ft.dc rcb. 
dub. Exc]uibusconcIuditCrau.apparcrc,c3uodinomnemcucnrum volunras te~ 
(btoris crtcdumaccipit, nccinutilis autcaptaroria rcmancic poreil cx porelktc 
exccutoribus conccfla, qurc lingula dida Crau. conueniuntcafui nollro linc noua 
illius rcpctirionc , Id tantumdcficitin Ciau: (jjnonrcljjondctinllitutioni . vclhs- 
rcdisnoroinationi nonfad2pcrTeibtorcm,cjuod& incaiiinollro non fiidlum 
vidctur,fcdcumfatisabunde rcfpondcrim huic obicdo in 2. j.ct^. fundaincn- 
to,non cft opus candccantilcna repcterc, Scd vltcrius ad maiore con oborationcm 
adducododrinaBar. in.l.fiirafcripfcro.ft'.dccondi.etdcmon . quctcx. fiimmac 
Callr. ibiqu6dcxtcllamctodcbctur,quodibi cxprcfscrclinquitur, vclprel.iticnc 
ad alia (criptura . Vndc Bar.ibi dicir,g, li tclUtor dixit,voIo quod harrcs mcus dcr il- 
lud quodfcriptucrt incedula,qua reliquiapud Guardianum Fratrum minoium ,/1 
.Guardianus ollenditccduli, valet rclidu quod in ca rcpcritur lcriprum, imc fucric 
Legarii, vtplcriqi BartoIuintcllexcmnr,liuclitinltirutio, vtvoIucruntBal.ee An- 
gel.in.Lafletoto. ff.dc hxrccLinlU. Calrr. in.l.hrcrcdes palain prin.li.de tclkmc. 
& in.I.vbi autcm no apparct. $.illud vbi Alcx. multos concordantcs cirat .fl. dc ver. 
obligat. Soc.conf 142. coL pcn.voLprimo rcperiroconf 1 75 .V0L2 Gozad.con 
j.num. i^.Sociin.d.L (iitakripfcroParif conf i^.num. i4.voL5.quidicirhac 
eflecommuncmopinionem,quam tenetinfupcr Alcx.conL i7<>.col. i.infi.vof. 
^.conf.i4.num.i j.voI.<>.&conr 1 14.V0L 7. & ego tenui inlHt.dc tcllamcn. 
inprin. num. 478.quam confirmatctiaralatc ManicainTrac. deconiedur.vlti. 
volun.lib. piimotit. ^.num. 7. &ibimagiscommuncmtcllatur,nccabcainpr.a- 
ticareccdendum,dcmumq',Dydac.in.c. cum tibi liib nu.5-.dcrelb.in cpitomcs 
fuas , quando rcs illa ad qua fit rclario Cit indubitata,ncc cotroucrrarur ca cflc', cuius 
tcftaror mcminit,na licct forma (cruada lit{quod ncmo ncgat) ramc tata potcil efl 
Cc in adu ad quc rclario fitccrritudo , vt cxprcflio nominatim tada vidcri poflcr, 
At hoc in ca{u noitro vcrificarur, quiacaiuquonon'nalcerctur aliquis aliusfilius 
D- Bernardini,rcmilitcommiflarijscxprcflis intcilamcnto parris, &iic ccrris Sc 
indubitaris lisrcdemfaccrcvnumcxfilijs natisdidi Bcrnardini, qui paritcrtiant 
ccrri , &: indubitau nomiae>& numcro , ptoptciei talis cam ccrta rciatio dcbctiia. 
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bcrevimcxprc{sionisnominatirafa6l«,Quod fiquisrupcrftiriofc nimis conrcn- 
<lat , ad huc quod requircbatur , vr rdlaror diccrcr, inllituo illum filium hcrnardi- 
ni,qui vidcbirurcommiflarijs, vtdixitDydac.inillaqu^ll. Bart.m.d.I.Iiita fcripfc- 
ro, R.crpondcrur,qu6d fufticit h^rcdum nomina cxp!icirc,vel implicirctcllibus pu- 
blicarcpcrrelarionemadaliam^cripruram, vrinilla cjuarlK Bart. pleriq-, cradunr^ 
ficqjCallr. voluitin.I. harrcdcs palam in princ. H! derclhincn. & ibidcmCuma.flc 
alij, dc quibus Mantica (iipra cirarus,idcmq; ponit lulius CLirus in.$. tcllamentum, 
qu^ll. 4.C01. 2 . &: quqlt 5 6. vbi communcm rcilatur , Ncc immeriro, quia talis ra- 
tioadahamfcripturam, vradaliaspcrfbnas, vtc6miirarios,&vnum cx filijs Ber- 
nardini in cafu nollro viccm fpcriahs cxpr^-ilionis habet.I.icircdcbemus, vbi Areti. 
ff.devcrbor.oblig.SignoroI.conf. 176^. num.j.&conf. z^z.infin. Ruin. con(i 
27. col. 2. vol. i.Corfcr. flng. 2j6. Crau.conl^^-^. num.^.&latiusconf.^^pw 
num. ip. Sccgodixiin.d. princ.dctcllam.num. 48«». 

Polkcmo vtnimic curiodtan forte quorumdam farisfaciamadducotcx.in i. 
<|Uoniamindignura.C. dctcllamcm. dcinl^iturionc loqucntcm, vbidicitlmpcr. 
inllirurioni h?rcdis vcrborum no cllc neccilariam obferuantiam vrrum imperari- 
uis , & diredis har, an inflcxis , Vndc fubdit , in polhcmis crgo iudicijs 01 dinandis 
amotacrir (olcnmium vcrborum ncccfsitas , vtqui facultatcs propiias cupiuitt 
ordinarcquacumci; matcria con(cribere quibu(cunq; vcrbis vti libcram habc- 
ant facultatcm . Hmccrgodico tantundcm cflcdebcrc , quodiftc Tcrtatordi- 
xcrit , fia riracflb alli mci Commillarij farc hcrcde vno dclli hglioli di Bcrnardino 
miocugino , qual parcaloro, Sicutfidixiflct, facio hcrcdc vno dclli figlioli di 
Bernardino mibcugino qual parcalliracicommiflarij , pollquam {blcmniras vcr- 
borum non cllneccflariain Inllirurionc h^rcdis, fcd quibulcumq; verbis vri iibe 
ra potciVas induIgcmrpcriHumrex. qui mihi vidcrur poncrc gladium adradiccm 
velurivalc^e prqcifus. Er vltcrius hoc confirmarur cx dodiina Alcx. inl.iubc» 
mus col. hn. C. dc telUmc. vbi dicit, quod paria (imt numcuparc nomcm h^redis, 
vclillud (cribcre.l.hsrcdcs palamin prin.ff.dcrclla.ergoIicut potell quis fcribcre 
jjomcmhitredis peralium, auth. &cononobfcruato.C.cod. rit. ita debttpoflc 
nuncuparc pcr aIium,proutarguitibigIo.quam licctintclligat Alcx. in tcrminis 
xlliusquillionis, quando TelUtorintcrrogatus, anvclittalcmeflcliium hicrcdc 
rcrpondcrquodfic, Valctcnim nominatiotaIisha:rcdis fa<!lapcraliuraj quania 
.Tclhtore , & tcilamcntum fic fadum, vt poll glo. tenct Cy n. Rain. Franc. Tigri» 
ni Bal. Ang.SalycCallr. Alcgx. las. & D.mcus Rimirul.quicommuncm tcllantut, 
iicut&Corn. bis , & tcr & idcm Aicx. conf! xij. col.2. in fin. vol. 1 . licut & cgo 
Inlti.dcteltimcn.inprin.au.4y4.culcq.ficutctabundc Ccphal. cont ^^.n.^, 
Tamcn idcm mihi diccndum videtur in cafu noltro, nam ficut in ca quarilionc Tc- 
llator intcrrogaturs poncrc potcll nommarioncm hxrcdis ccrri in voluntatcm ai^ 
tcrius, intelligendo (anc dcvoluntatc, &(cicnriapr5ordinataipfius Tclbtoris, 
puta quia Notarius cam lcicns prius Icripfit , vt poii aiios tradit lafi in d. I. iubcraus 
adfin. Alcx. Arct. Soc.&Rip. nu.S.inl. i . $ fi quisita.tf. dc vcr.obiigatio. Arct, 
Bauer.&cgoin Aprin.dc tclUm.nu. 46^8. vc! ctumfi prarlcicntia Tcllatoiisnon 
interucnit , tuit inrerrogatus dc inilirucndo talcm filium fiium , vcl talcs vcnicntci 
ab incciUto non cxtanubus £ii)s , vc pcr Bauerium quem icquctf m (l.pnn.n.4^^ 
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ItA parirer & multo magis in cafii noftro , in guoTcftator inquit, Ritrouandomi 
lo Alcx.SoIimci m Vcncria nci Conucnto di rrati di fcrrari pcr andarc fu Tarmata 
dc Vcnctiani,mi nlolii di farc vnTclUmcnto di mia mano, quaJ fcra fbtto fcritto 
pcr manode teihmonij,& incius pr^fationcDominu.sAntoniusCalcgarinusNo- 
tarius Venetus ad Cancellum fupcr plareis San(fli Marci relUtur ipfiim Alcxandru 
adcumacccfsiirepcrfbnalitcrjfibiq) przfcntalTc (uam ccdulam teihmcnraria (iia 
propria manu (cripram,& iigillatam,cum cnim didamccdulamfcccrit, &icrip(c-o 
rit manu ('ua,(me dubio dicirurdcilla (cicntia habuiOc.I Hn.fi.pro (uo,&: eam pro- 
ducendo,&exhibedod. Notariodicitur fuidc confcdus omnia,qu7 contincn- 
turinea. Bar.in.I.poillcgatum.ftldehisquib.vtindig.Bal.in.I. (criprurx.C.de.(id« 
inil.Card.coni. .^(^. col.iin. Abb. Innoc. &:aiij.in.c.cum vcnerabilisde cxceptio. 
vbi Deci. nuni. i ^.concordantcs allegat,quibus addoD.mcum Riminal. confT 
8;?. coniirmatur nam prarrcrpnrcilanonc dicba: (criprurx faclam Notario tcl\a- 
tur,qu6d didlus D.Alcxandcr eum rogauitqu6d,occurrentemorte (iiavclitillam 
ceduUmpub!icarc,complcrc,&roborarc cumclauiiilis opportunis iuxta i^illum 
Vcaetiarura, Ex his cnim a<itibus (cquenribus D. Alcxandri olknditur^&dcclara- 
tur voluntas przccdens did.T (criprur.T (icfadz, &cclcbratc.$. pauonum Ini^it. 
dcrcr.diuif.l. (cd&(iIuIianus.^.proinde.(f admaccd.not.Bart.in.I. cctcra.$. (inv 
^.dclcg primoDcc.cond ^ 3(^.&cgocon(' j lo.num. 25*. 

Acccditin(iipcr,qu6dNotariusincxecutione c6mi(sionis (ibi fadz roboran- 
di di^m cedulain ciau(iilis opporrunis (ccundum ilillum Vcnetiarum circa Hncm 
dataamplaporeilate commiirarijs^addidithancclauiiilam in per(bnam tclUtoris 
loquens . (i quis igitur hoc meum tclUmcntum,(eu hancmeam vltimam volun 
tatcmcorrumpere,veI violarcautci inaliquocontrairc retaucrit, (cu prac(umpfc- 
rit, componat prius (c cum (iiis harrcdibus, & (c (olururum mcx commiiTarix 
przdi<flx,& (iiis (uccclforibus auri libras quinq; & nihilominushxc mei teiU' 
inenticartain (ua maneat iirmitatc , hoc cnim prxccprum ranro magis oilcndic 
cmixam volunratem tcilatoris ita di(poncndi,& cum fuerit honcilum vclut 
reipiciens intcrc(fc publicum con(cruandi tci\ainentum(iiumd l.vel ncgare,de- 
buit adimpleri , &ob(cruari, nun autcni illi contraueniri pcr (brorcs didircllai 
torisiux.not. pcrDoclorcsin. I.fa6la.$.(iindanda.(fuid trcbcl glo. Bart.&ahj in. 
1. 1 .iCdehis qux pcnc nomi. & in.i. vnica. C.cod. tit. Socl conC. 2 2 1 . in princ 
voL z.Paril! con(! 26^.num.5.voI.?.&cgodixicon(. j 2 i.num. 20. Vndemclius 
cffct, qu6d a pctitisabilinerent,quam in p^nam comininatam , & ami(sionem le- 
gatorum for(an incidcre,quod vr non pentum non determino . 
. £x his iam patct nedum hoc tel\amcntum valcre, (ed ctiam dcdufta in contra- 
riura (ublata rcmancrc , prout brcuiter epilogando deraolkari porclL Quod.n. 
Primo diccbarur Teilamcntum non debcrcex alienoarbirrio pcndcrcd.l.illa inlH- 
tutio vcrumeik, quando (imphciter, & ablblurcconfcrtur , vtcos initituo quos 
Titius voIucrit,(ecusquandocofcrtur in alium cledtio in ccrtx pcrlbnx decertis, 
vt fecit bic Tcllacor rcmirrcns Commi(rarijs faccrc hxrcdem vnum cx filijs Dorai- 
niBernardini,quicisvidcbirur.d.I.vtru.$.cumquxdam.frdcrcb.dub.cum cupiofe 
iupra dedudUs in primo fundamento. Vndccumraillerio Angcl.conf. 201. tunc 
demumdixicvoiuncateui did captatoriam, quandoIubiUntia voluntatis coraif 
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fucritinfccretumalferiusabfoIutUj&abnradumab omni fado committcntii 
quodell, vbicun^ ncce(sitas dandi vel fjciendi componitur, fcdandari, velfie* 
ri debear, hoc totu in mera volunrate aliena confirtit, quod dici non pott l\ in cafii 
nollro,vbicledio incertide certiscoramifla fuir ,quoca(ii volunrnsnondicitur 
captatoriA, proutlubiungit Angel.eleganteribidem, & (upr.ilariusdeduxi. 

Eodem planc modo procedirdo<^rina Bal.in.I.cxecutorecoI. i .C.de cxecut, rci 
iudi.dum Ioquensdcdi(po/itionecaptatoriadatcxemplum,ridicam, vclo quod 
TitiusponitrclUridebonismeis, ficiiludlit tellamentum meum,hoc enim caIxx 
Tcilatornihildilponitj&fa^ionemTcilamentiproprijalteri comirrere non po- 
tclVd.l.illainilitufio.iedaiiudellincafiinoilro, naOominus Alexandc'rdii[>oiuic 
in vnum ex filijs Domini Bernardini, quem nominarenr,& facercc ha-rcdem com- 
miflarij^&ficex pluribusfilijscumeligercnr.quodbcnc permittimr,vt cl\ illc tcx. 
notab.ind.I.vtru.§.cuquidam.fFdcreb.dub.cuifucccdit alius invno (ingulansin 
icum quidam.2.fF.deI. z.vbi (i Tcllator h.trrcdcm rogaucrit Hdeicommiflum 
rcI^ituereIiberrisipfiusTcilatoris,quibus volct di(po(itio(ii,a,fubditqi tex. quod 
(inemineelegerit hxres, omnes ad pjtitioncm fidcicommifliadmittividcri,cjuali 
iam prelenri dic datum. Qui verba liimma: notanda funt, quia dcclaratio fadla 
rctrotrahitur ad tcmpus commilhonis,& a Tcllatorc fada viderur. 

NecinfuperclloinittendusibiBal.in. i.oppolit.vbidicit, quod (iibiHtia legari 
rLonpoteilcon(crriinvoluntacemh£redis,(cdquaIitas, & declaratio perlbnz Cic 
vcibi,&ind.l.vtrum.$.cum quidam,quiaralisdeclararorellpicca,&organum,n6 
autcmdifpodtoradlus. Vndevoluicdicere Bal. quodTcllatorcllille quidiiponit, 
&illacIedio fiue declaratio atribuitur ipfi Tcllarori, vtell tex.qucm citatibi Bal.in 
1. 1 .cx prouincia.ff de manumis.vind.voi Paulus ponit caliim,quod pater ad filium 
fuumcpiilolam fccir,qua pcrmUitei , quem vellet cx fcruis fiiis, quos in miniftcno 
(ccum habebac vindicta libcrare qu<^rirqi Paulus, poAquam filius manumilit llichii 
apudprxtorem, an fccerirliberum , de inde reipondet licet obfcure credendum 
cflc , quod patcr non concclferic filio vnum ex icruis , quoshaberer in minillerio 
m mumitrerc , (ed mcdio filij dicitur pater manumilifle fcruum cleclum a filio , vc 
cxponicAlbcricibi.rario^ilixbicda clarc dcmonlhac, folam.n. eledioncm Fi- 
ho comiiicc^ccrum ipfc paccr manumifit,igiturcxiIIo tcx. valde iingularidico , 
quando Dominus AlexandcrrcmilitCommiflarijs facere ha:redem vnum ex fiiijs 
Domini Bcrnardini (iji confobrini , quoticnfcumquc ipii vnum eligant in h.Tredc 
Tellatoris , dicctur ipfc Tellator cum hxredcm fcciflr, non autcm commiflarij,qui 
bus eledlio ibla commifla cll,& ita prxter alia liiperius a me confidcrara circa inlH- 
tutionem , leu nominationcm hxrcdis non fadlam a Tellatorc , vt cx aduerfo pr« 
f ijpponitur,tex.iIIc tollit hanc difficultacc,& adeo rem claram in oppofitum rcddir, 
quod imo Tcrtator dicatur harrcdcm fccilfc nominadum, & cligcndum a commifl 
iarijs, vtnoduminfcirpo quxranc,quilccuspucacadcodeciliuuselhllc tex. prx- 
lcntiscafus. Quodctiamconfirmaturnamadus attribuitur mandanri,non cxe- 
qucnti.l.itemcorum.$.lidccurioncs.fii quodcuiulque vniuer. nomi. Bar.in.I.vnu 
cxfamilia.$.fidcfalcidia.ff delcg. 2. Anchar.conl. 2 2^.dubitatione facit.col. i.&c 
idcovidemus, quodfihstrcsvcnditrcradcmandaro rcllatoris res haberidicitura 
Teilacore;nonabh;rcdc.l.fIh9rcs.Edcadiocmpc.puklirc BaliA.l.cum per cos. 

C.dquis 
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Cfiquis.ilfcri vclfibl Anchar.conf ^-^. col. i.verf. SccunclAratio Dcda. rcfpon. 
1 i.num.j.vol.i. Eth?cinrcrprcratiohuorabiliorcrt,c]u6d tclhmcnrum valcat, 
qua quod non valcat.d.l. vcl ncgarc.Soc Jun.conf.* 1 6 2 .num. 2 o.voL 2. Ccphal. cof^ 
40^.in Hn.Etcx his nc (im prolixioritaiudicandu cfTcccfco pcradmodum Rcucrc 
dos Patrcs,fic Dnos mcosobferuandifsimos Korx Komam , quibus me plurimu, 
pracfcntcmq,- caulam pro fblita corumimmcnfa lullitiacommcndo. 

Ira dc iurc Confiilo, & criam dico Ego Hippolirus Riminaldus lur. ConfFcrra'- 
ricn.Comes AuI^Latcranenlis, & inalmcpAtria:raea: Gymnaho publicc lcgcns, 
&in przmiflbrumtidcra lubfcripn, & fignaui. 
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DIVINO IMPLORATO AVXILIO. 

I dc controucrfijs qui cx tclUmcnto proficifcuntur cxquiri vcri- 
tasalitcr nonpotcll,prout(cmcl,atq,itcruadmoniti fumus,qua 
in(pcdis,cognitisqj vcrbistclbmenri.l. de his.ffdc tranfadio. 
l.prima.ff.qucmadmodum tcilamcn. apcrian.conrtat , nosin 
propofira fadli fpccie rcde cognofci non pollc,an fccund.1 iniH- 
turio de hacredc iam nato,co modo quo fada fuit , captatoria,& 
valida lit, vcl pcr contrarium, nili infpiciantur eiu(dcm rclUtoris vcrba,qu9 ira for 
raalitcr conccpta iiint. 

alnomededio a di 10. maggio. i^"/©. 
» TRouandomi lo Alliiandro sollimei in ueneria,ncl conucnro di frati di fcrari p 
9 andar su larmada dc ucncriani mi rifblh di far un tclUmcnro di mia mano qual 
f rcrafbrtoichtopmandctclhmoni 

, EpiuIoIa(balbrarmodia.c.(brsmiraldamic fbrelcmonachcncl conucnto di 
, san gioani batilU fcudi cinquata p una ogni anno conpuradoli Im trada che ano 
, hauutodaqui inanzidele 9 zo.lannocpiulolasouogliandoflmarirarhcuer 
, farli monacha la lucrcria mia sorela chc sia rcmeso nei mei comifarii iccondo il 
, tclUmcnto di mio padrc & oltra la liia dotta chc haucra maritandofi ho faccndo 
, iifuorachchabiahaucrcinquanrafcudi hogniannofin chc uiuccdopo mortc 
, uadino al moncilicro dc Ic fore dcl corpo di Criilo c piu io lafb a mia lorclla uir 
, giniascudicinquantahognianno morendo (iio marito e {capando li lafio al 
, fpcdaldimcndicarid.ildi chio mancali Imochc luicanpaH & il rello dclamia 
, robalala(io hL\li4ig liolt d i m . liarnauhn o toli wiM hal primofigliolochc hauc 
, ra mio cuxino bcrnardino sollimei &: che li habia achiamar Alciandro sollimci c 
, chc fia hobligato ha far dir ogni (ettimana una mc(a a laltaro de la M* di Bian 
9 chioi poilo fuor di la chieia di ian lUf^no p lanimA mia conputando pcro che li 
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, rcudicinquanfafopradctichclafioafbrarmodiac/br (miralda mie fbrclcmao 
, CAnd o un . i ii d c chc dopo la fua morfc uadino al dctto crcdc Allcfandro (bllimia 
, cnonnafcndo filioli dopolamiamortcaldcrobcrnardmo mio cuHno fi rimc 
, fo a li mei comifarii chc ialio mio padre far crcdc uno dc dctti filioli dcl dcip b« 
, nardinoqu.ileparaloroconlcmcdcfincconditioncfbpradcttc 

9 lo Ailcsandro Solimci fcrifi di mia propria mano. 

EXcjuibustcftaroris vcrbis manircrtcconllat, hanc Icripruram, rcllamcntu» 
cfre ncdum quia rclhtor li: iliam vocar, fed quia criam ci compcrir djfinirio rc- 
ftamenridequain.l.prima.ftlderclhmcn. &quiaipfctcllaror mlUrurum abco in 
eadcm{cnprura,hxredemnominar,&cibona fiia rclinquir. Pr^rerea iJIud con- 
l\.it,reihrorem fui(Teignarum,& non mrcIIexiflcproprictareir»,& vim vcrborum, 
quod cx eius Icnbcndi modo, & formandi cius concepru,dcprchendi porcll, prout 
etiam infcrius ciarius dcmonllrabirur.Infiipcr & iliud parcr , huiulinodi rcllamcn- 
tuminciuirareVeneriarumcondirum fuiflc, vbiillius liluihifsimum Dominiura 
in tota liia didionc in aliquo non rccognofcir Imperatorcm,aut alium aliquo mo- 
doin{upcriorcm,(eddicirurhabcrcpIcnum,iibcrum, &rotalc impcrium, & om- 
nimodaiuraimperij, {cuvimimpcratoris, ita inquit Soci.inconf. loo. num. lo. 
& 1 i.Iib.2.&ob idin diaaciuitatclcgesimpcrialcsRomanorum non limtmani- 
fcAc,nccartcnduntur,(cdlccundum quandam liiam atquiratcm , &rationcs naru- 
ralcs rcgitur.vr pcrRafacl.de Raimon.in conC i ^o.Domini ludiccs. circa lin. pcr 
Iafial.crcdiror.2.nu. j.fT.liccrr.pcta. pcrMar.Mant. mconl.iyi.nmn.^.quod 
ynicuiqi manifcrtum & nororium eire mquit Raimun.loco pridiao. Iliud dcniq-, 
ex codcm tclhmcnto ctiam deprchcndirur,rcllatorcm non indcrcrminate vnum, 
fcd vnum dc lua ranruin agnarioncat nec ctiam vnum dc indctcrminara fiia agna* 
tionc,(edcx ciusagnaris vnum Ibium filium dc ccrra,& particulari agnarioncdomi 
ni Bcrnardmi cius frarris patruclis, harrc Jcm ellc vellc. 

Hisigirurirapi\ccogniris,&rcmipfimaggrcdiincipicndo, ante omnia qualif 
fucritprincipalismrenrio tellatoris,qualis cius mens,&principahs volunrasin hoc 
fuotcllamcnro,lummacurapcrquirenda cll,cum voluntasrcltatorisilia lit quaj 
rcgir & dominatur,& cuipcr omnia obcdicndura cll.l. cum antiquitas,cir.tin. c. d« 
vfufruc.&habira. 

Principalis igirur intcntio tclbtoris, illiufqi mcns,& volunras fuit,omnino vcl- 
lcrclinqucrcomniaeiusbona vnicx filijsD.Bcrnardini ciusfrarris patruclis i verii 
quia cx huiulinodi filijs,alij erant iam nati & non nafcituri, ahj vcro pcr contrari^ 
nondum nati,fed quos crcdcbat nafci poire,- & cum iplc cupcrct eius bona rclinquf 
rc,& h.-crcdcm eflc vnum cx didis filijs cui cius nomcn imponi volcbar , quod nor 
incncu iamnaro,noncfle imponcndum,lcdmagis nalcirurolibi conucnicnsfor- 
tc vidcretur, primirus bona liia rcliquit vni cx filijs D. Bcrnardini nondu nato , fc4 
nafciruro, & primo quidcm,li nalci conringcrcr , qucm hxrcdera inlhtuit cu con, 
dirionc g> vocctur Alexandcr,prour fic iplcmct ilium & harrcdcm , & Alcxandruni 
in codcm tcllamcnto iam vocauit; ac cu alijs ctiam oncribus illum inlliruit, dc qui 
busin didlo tclUmcnto. Et dchuiuliuodi pnma inlliturionc arbitrornuliam exra- 
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xcconrrouerfiam, ic(3qaoniai<JcmtcftaforcTcogifauif^ :»cciclcrc porcraf^ nut 
ius filius D. Bcrnardino nafccrcmrjqui bona (ualubcrcc, & voluntarcm fiiam ad- 
implcrcr , atq-, ira ^ in primogradu mlKtutus, harrcs non cflct, {ccundum gradura 
fcciCjdifjjoncndogjfipollciusmortcm nullusfilius D. Bcrnardinonafccrcrur, prp 
vcnonJum natuscl{,(&nunc propiusadrcm propofltam accedimus) quodvnu» 
«X illius hlijs iam nansefTet harrcs cu condirionibus pr?didis , cii cjuibus paulo (iipc 
xius difpofiierat in ca(ii nafcituri, qui cum primo loco nominatus fucrit, dicitur in- 
Ihmtus, quemadmodum &iamnafus, cumin fccundogradu nominatus fucrir^ 
<licirur(iiblHtutus.I.prima.flf!dc vulga. & piip. 

Hxcigiturcllinrcntio icfratoris, harcilliuscft difpofitio, mcns, & voIunfas,dc 
qua non c(tambigendum cumcx ledioncdidi tcftamenti manifcftcapparcar.qug 
-cumira fir, prourvcri{simaefr, illius mcns & volunras pr^didamagisattendcnda 
cff, (juam figuraverborumquaiprcharcitadifjjofluir.l.licjuisjCldeiibcr. pi.TteriJ. 
intc(tamcntoquidam.ff deconditio. &dcmon{tratio.I. Scmpronius Attalus.ffi 
v(u,&vfufruc.icga.I.cumproponcbamr. ff.dc lcg. 2.1. pcnul. dc lcg. i.l. cuqi 
quidam.fF.de impubcr.&afijsfiiWh.I. fidcicommifla.§. harc vcrba.if.dc lcg.^ me- 
liuscnimcffvolunrarem profcrcnrismAgis, quamillius verba in vitimis volunta- 
tibusamplcai.1.5 . $.conditio , vbiglo.ft: dcadimcn. Icga. & hac rationc traditura 
&rcccptume{t,ycifigia voluntatis tcifatorum (cmpcr fcquendacflc.l.pcnul. m 
princG.de ncccfla.hiredi. in{fi. imitando vt ibidcminquit Bald. vcnatorcm in (cr 
^ucndolcporcm, quiainccffaractistelfatorum volunrasclfillaqui lcmperrcgiii 
&dominamr.l. incondirionibus,inprinc.ffdccondirio. & dcmonftratio. & pcf 
io.deLopisin fua repetitioJ./ipatcr num. 20. c. dch.Trcd. inifi. &cui voluntati 
i^romniA, vtabiniriodiclrumtuit, obcdicndum cft.d.I.cum antiquitasCde vlii- 
fnic&habi.Soci.iun.inconfi. iSi^.num. y.vuI.i.I.prima.QdcfacroLinr. ccclc 
&e(rcommunisopiniodoclorum q,voIunras tcffatoris non fblumexprcfla, (ed 
«tiamilIaqu«cxconiccluriscolligimr,attcndidcbcat,vtpcr lul. Clar.in.§. tella- 
mentum.q. y6. inrcg.primaquodproccdir licct cius voluntas fiicrit cxprcfTa pcr 
vet ba incpta , & impropria, modo mcns tciktoris cx conicduris apparcar , & cadp 
fit rario, & hoc communiter rcccptu clle inquit Michacl grals. in r iuo tra<aa. fuc- 
ccflio.ia§.tcllam?ntum.q.7<r.num.2.5.& 2^ ^^.quodncdum m vlrimis volurt- 
taribus , fcd ctiam in contradibus obfcruatur,cum lullum lit voluntatcs contrah©- 
tium magis,quam vcrborumconccprioncmmlpicidcbcrcl. fin. C. qua: rcspigno 
obli, pof I. in conucntionibus. ff. de vcrbor. I jgn. 1. fcd celliis. §.fi fundus.fl'. de con- 
trAhen.emptiQ.&gcncralircrcoIligitur, rcsmagisquam vcrba inmcndacflc, ex.l. 
promirtcndo.lf.de iuredot. quia non intcnrio vcrbis,lcd vcrba intcnrionidelcrui- 
re habct.c in ijs, de verboru ligni. quandoquidem non icrmoni rcs , lcd rci (crmp 
«rtfubicclus.c inrclligcntia,eod.rit. & vrinquitliillinianusin.l. i.in fine.C.comii. 
dc lcga. nos non vcrbis, /ed ipfis rcbus Icgem imponimus , alioquin plcmnqj du ad 
propricratcm vcrborum arrcndcretur,lcnliis vcriraris amitteretur. c proptcrca, de 
vcrbo.ligni. hinccfti^pro confcruando mcnrem tcllatorum rcccditura propria 
vcrborumngnihcarionc.l.lccuoIaJiiad 5-.ctrcbel.gl0.fin.in. d.c proprcrca.l, (cd 
& Ci pofleflbri.§. ite li iurauero. fl.dciure iuran. pcr laibn in.l. li ribi pccuniam nu. 
& 5 liccrc. pcta. vcrba cam.juam iiipcrflua intcipictantur.l.quocies. §.11 quis 
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iu.1 talcm inftimtionem.l. Cornclius.ff. dc harrcdib. infti.addunturq-, tcftamcnto, 
fab intellieuntur,& ab illo vcrba derrhauntur vt mens tclbtoris {aluenjr.l.prima.L 
ouoties § (ed li non in corporc.ff.cod. tit.l. iam hoc iure. £dc vulga. & pup. 1. cum 
acuti(siml C.de fidcicom. & quando cxpcdit , ctiam vna diclio pro alia cxponitur, 
VtDcr Bart in.L cascaufis, inHnc.tf dcconditio.&:demonllrafio.c|uodmenti te- 
ncndum cffc inquit •, & q, verba impropriantur vel ratione adiuncli, vcl cx quaiita- 
te contradus, & vt adus valeat & non pereat inquit Martin. garrat. Laudcn. in coL 
18 num 1 S quod rccte intuenti vniucrLim iuris communis tradationem ma- 
mfdtumcritiquiaintcllamentispleniusvoluntatestcibnnumnofoluminterprc. 

wridebent.Lintclbmcntis.ft:dcrcg.iur.c.cumdileaiinhnc^^^ 
;riamdcbetadiuuari.Lfin.$.nobisitaq;.C.dcpollu.ha:rc.mihrucn.lhn.Cdehvrc. 

dibus inlt. quinimo &: f. (ubtilit..s & rigor iuris rcfragari videatur , lege camcn cau- 
rum elt tcftatoris voluntatem cx bono& (jquo tucn dcbere.l.hlio pra:tcrito. ll.de in- 
iarto rup tclU. & luilinianus nemo ( inquit) moriens putct legitimam voluntatc 
rcurobari, Icd nollro femper vtctur odiutorio , vt quemadmodum viuentibus pro- 
Xus,ta&moncntibu%rofpiciatur.dl:.§.hn.C.comu.dclega.pr^^^^^^^^ 
autcmrarioilla cildcquam.L pnma.c.deiacro.(ant. ccclc. nihd.cnimcll (ib^^^ 

inquitImperator)q,magishominibusdebcatur,quamvtlu 
iulmiamaliudvcllcnonpoflbnt,liberritayIus,&l.citum quod itcrumnon^ 

d.t arb.trium, &proptcrea luiUnianus.n.L pnma.§.cxhxredatos aure aurh.ndc 

h^tedi. & falci. inquit, vnam clTc lcg^ 

tibusimplcantur. . . • ^ -/t* ■ »• 

• NcqioblUtinftiturionemprxdiaamdcfil.ou.nnAtocum a comm.flanjs , «c 

ficabatcnoarbitriodcpcndcat, captator«mencAnonvalcrcL.lla mlhtut.o.l a 

lisScproni5.Uaptat«ias.ff.aeh?rcdibusinlll.captator.as.C.detcftamen.m.l.. 

ouia d.co cblicct cx his qu? diilafunt huiulmodi obicdio lolu. pols.t ,cum noo 
vcrba, lidmensconl.dcranda f.t,&s"°<l quauisaiavetba telUtot.s ! 1. rcmelo 
iUmcicomilirii far hercde.vnodcdcttifigtiol. qualc paraloro i hunc v.dcan- 
tat habcrcprimafacicfcnlum,&liancintcrprerat.onc.n;f comm.nar., I.nt .ll.m 
cuorum potcftatc & arb.trio f.t faciend. & inftitiacndi l^rcdcm vnum ex d.a.s h- 
2rsiamn,tis.mcnstamcntclUtorisaliudf.bivult,fu.tcnm.dl.us.nens,& 

«s tclinqucdiboua lua vni ex fil.js nat.s D.Bernard.m, dluq, h;redc.ml.tucd., lcd 
«mfortUonrccoidabamrdc illius no.nmcautpotius ne l.b. alcrJ..poflct <f 
v^um nominatim inllitucndo , aliosod.o ptoliK,ucremr , vd nond.l.gerer , aut q. 
inum&.nor.bus, Scvirmtcicliquisfua h?rcd.tatc d.gn.orcmeflc..ud.carct,at<); 
foncintcrcosd.fccnfioncmaliquamob.dfoitciplcconatarct.cxUtm,anste 
irnhcccuitaicpofl-cliclcaioncm noniplcfaccict,fedcomm.flai.,s,vt.nfrad.c.- 
^^^, c5m.tteret,.lli bonalirareliquit,illumqi(uumh«rcdem eflevolu.t, qu. cl.- 
rcretur,no.ninaremr,detcgciemi,vcloltcndcmuiad.a«com.flii.,s,j.cum 
l^crintelcai & nominat. ab eius patrc.n luo tcltamcnto . & co.nm.flan,da,. fue. 
rimfibi telfatori , fequcndo patcrnam fidem quam in dhs habcbat , .n hu.u .nodl 
frhxrcd.seIca.one.nulm.ninillis confidir,q,hac Jlorumelca.onc.&q, I.C .p. 

f» mcdu.m.bus. lua h«cditasaquiramr vmcx filijs iam naps d. Bernardm. cl.gcn. 
A,percosicumf«aclu:tcdcraal.quem,vltraal.al.gml.au,f.smhcctcmm,h5. 



rcditAfcmalteri (c medunfeacquircrc.I. qui in alicnam.§. ihferdum &.^.fin. ff. dc 
acquiren. hcredi.l.prim.iin fi.ft.deoffi.procurA.CajfA.foiamigirur eIeilioncmc6- 
mjflArijsconce(sit,cacrcrum ipfeinitituir.l. patcr cx prouincia, inhnc. ff. de ma- 
numir.vindic.quianoncommiflariosjfcdtcltctorcmper commiflarios cligere di- 
citur.c.mulier.$.fin.dcfcntcn.cxc6mu.l.ifaautem.$.gjiic)uis.ft.dc admi. turo 1. 1. 
$.deiccifle.ffdcvi&viarma.l.itemeoru.§.(i decurioncs.ff. <juod cuiufij, vniucr. 
nomi.non autem habcnt dida verbaalrcrare,&murareriaturainllitutionishjc- 
rcdiSjfcdafiia ngnificationccadutcum res de qua agiiuraiiter(aluaeflenon po- 
tcltgIor.fin.in.d c.proptereadeverbo. figni. &Iegibuspr2didis, quibusconiUt 
non vcrba,{ed menteinfpici dcbcrc: tcrtator igitur his vcrbis, vidclicct. 
i E non nafccndo figlioli dopo la mia morte, al dctto Bcrnardino mio cugino. 
9 Sia remeib alli mei comifarij che laflb mio padre 
9 Farhercdc 

9 Vno de dctti ficlioli dcl detto ficrnardino 
, Qual par a loro. 

His in quam vcrbis voluit dicere,& illius mens & voluntas fuit ita dicendi, & in- 

tclligendi 

!» E non nafcendo figlioli dopo la mia mortc al detto Bcrnardino mio cugino 

» Ilrertodellamiarobbalalaflb 

y A vno de dctti figlioli dcl dctto Bernardino 

f Efiarcmefballimeicorailarijchelaflbmiopadre 

9 Elcgcre hcrcde 

f Qualparaloro 

H.Ecenimvcrbaficvt(upraordinara (fada dida repctitione illorum vcrboru 
ilrcllodellamiarobbalalailo j & expolito vcrboj faccrC|' pro cligerc,jp uticpcti, 
& cxponidcberc, infcrius dcnionitrabitur ) li contcrantur , & con paieniur cum 
ei(demmet verbis a teilatorc prolaris > manifclk conlbbit nihii omnino (& nc lite- 
. raquidem)fuifleabillisdetrad:u, nihilcj-,aliud fuifle illisaddiru., nili vnalitcra | a | 
2 & vnaliteraje|in reliquisomnibustonucniunt&numcro, &etia figura vcrboru, 
in hoc tantumodo diiierut tclUtor pcrucncdo ordinc nonnulloru vei boru,poll 
poncndo qu? prxponcnda erant,volunratcm 1 uam non ita apcrtc,& clarc den ,on- 
llrauit proutdcmonilrare potuiflct, na partc quam quinro loco po{iiit,illa.i. | vno 
didettifiliolidcldcftoBcinardino | poneredebebatpoll fccundam, &ante tcrtia 
didi (ccundi inllitutionis partcm,anfe illa videliccr ) 1 la rimcflb,&c. ' quod p.uilo 
infcriuscxdenumcrationcj&afsignanochuiurmodi parnuclariusnotu Hct,led hic 
ordo (cripturs no {cruarus,n6 habet mutare volunrate rcltatoris.l. t u Parcr. fidci 
tua:.ffdc leg. 2 . non.n. ordo lcripturx lpcctatur(inquit lur.Con.) led potius cx iurc 
.liimmimrid,quodagividetur.l.nec enim.tf. dclolutio.l. pr^pollcii.C. dc tclla- 
mcn. Sex cnim funt parres , qu? pro faciliori iurelligentia conl idcrari pollunr, qui. 
bus conlht qualis (it mcns tcilatoris in hac iiia fecunda inlhrutionc , quarum vna 
abeononcxprimitur, icd lubintclhgitur, & vtdidumcli, rcpctcnda vcnir,reliquq 
vcr6quinq-,partesabcoexprimuntur. pnmaell jcn6;nalccndo hlioii dopola ma 
mortealdettoBcrnardinomiocugino | Sccundaell illaqux lubintcliigitur,& vc- 
aitrepctcnda , videiicet|il rello dclla mia robbala lalTo ! Tcrtiailia ci\ l liarimclio 
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tllirmicomidariichcIafTomio^cIre |Qaamh?ceft|fArhcrede/QumMcft ytto 
dc dccri fielioli dcl dcrto Bcrnardino. | Scxra, & vlti ma pars ell, | qual par a loro | cx 
his inqua omnibus partibus ( ola illa qus quinto loco polira fu.t, poneda crat, pro- 
wpoluimus, immcdiatcpollfccundam, &anrcrcrriamparrcm,rcIiqu^vcropf. 
tcso^s rcde (uo ordinc {ixjuunrur,prour rclhror iplc iUas ordmaujr, & congruunt 
iUius mcnri , & diCpolirioni iuris . Scd & abfqi rcpcririonc ctiam aliqua , abfq; ali- 
Quadiaorum vcrborum tranrporirionc,& omninoab(q-, additionc & dctra^ionc 
Jiquaalicuiuslitcre, (^ex (blatatummodovcrbi| faccrc | procligcrc |cxpolmo. 
nc conlUr, non inllirurioncm (ecundi hxrcdis , Ihd lohm illius cicaionem com- 
miflam Kuflc. Er q,hxc fuerit mens ipfius tclUtoris, & ^ ira diccrc voIucrit,cx plu- 
ribusconl\are,&conicaurari potcrt. , r r 

Primo, cum teilator in fuo tclUmento confidcrauerir duos gradus (lue calus, n* 
fcituri rcilicct,& iam nari , vni quorum cum dctcrminauerat rclinqucrcdiaum rc 
fiduum bonorum fuorum, & deprioncafu, dc na{cituro {ciliccr cogirans , dixcnt, 

ciilludrclinquerericonringercrcum na{ci -,cum adcalum, &gradum lubltitutj, 
iamnati.(: pcrucnirinrtiruroinpruTiogradunon na{ccnrc,diccridumellci imiU 
tcr rclmqucre idcm refiduii dicla, enim verba(il rcaodclla mia robba la laflo jpro- 
lara in gi-adu. & cxi\x inltirurionis nafaruri , (ubinrclligi, & repeti etiam dcbenr m 
calu fublliruti^iamnatifcilicct. 1. Auiamprinci.ff. dccondirio.&demonlka.glo. 
fin. in.L irem quia.tf.de paO. I. iamhociurc.ffdevulga, &pupil. perSpecuI.de po- 
firio.§.7. num. 57- verf.dccimoleprimogeneralirer. per Barr.in.I. qucmadmodu 
4 hxcvcrba.ff.adlcg.aquil.l.cumparer.§. cum impcrteaa.li. deleg. z.quod clare 
inquir 1 Cin.l. liccrimpcrator.ffdc.Ieg. i.his verbisilicetimpcratornolter ( inqwi 
ipfe ) ca patrc rcfcriplcrit vidcri voluntatc tcibtoris repcrira a {ublliruro , qus ab 
inllirurofucranr rclida, ramenhociracritaccipicndii,(i no fucritcuidens diucrla 
volunras in obfcura igitur volirarc locum habere rcfcriprum dicendum dK 

SccQdo coniUrc porcU ex (ignificationc didi vcrbi ] bcere | prolati a tcltatorc, 
quod vcrbum non (blam pro inllituere accipitur, prout pars aducria {upponit,icd 
alias plurcs crii h.ibec (ignificarioncs , accipirur cnim in iure Pro folucrc.l. lunt qui 
inidq,faccrepoffunr. ff derciudica. Pro iniuriare.l. prima.ffdc lurcpatro. Pio 
procurarc l.cum(kcis,mprinci.C.deagri.&cen(i.Iib.i 1. &abiglo.in vcrbo | tc- 

ceric I Pro paci.l.proculus.ff.dcdam. infcc&ibiglof in ucrbo hccrc.l. dcprccatio. 
ff adlcg rod.deiaau.Pro(cnrirc.glo. in.d.I. proculus,in vcrbo taciar .Pro acul»- 
rc 1 li vrcris, & ibi glo. in vcrbo | facere C. de fidc inllru. Pro dare.l. h harrcdcs. tt. 
dclce primo.Prolaudarcaphnioiuniore accipirur. Pro cxcqui.l.li tcnaus.fi. de 
fcrij^ Pronominarc,vrapudliuium.8.abvrbe. («lcraro (inquit) campo creoo ab 
incclto id ci loco nomcn fadum . Pro dctcgcre ilgmficat.l . prima & ibi glol. in vcr- 
bolfufpcdosfacercl .C.denego.ge{,Proollcndcrclignihcat.l. z.C.dcvlu. pupiL 
proaltcriacquircrc.dd.l.quiinalicna.§.mterda.&§.fin.ft.deacquircn.hacrc.&l.prt 

ina in fine.ff. dc offi. procura. aclir, & vt vno vcrbo, vt ita dicam,mc dcniqi cxpc 
dwm, plurcs alias habcc lignificarioncs, quia omnem omnino facicdi caulam am- 
plcaitur, Dandi,Faciendi,Solucdi,Numcrldi, ludicandi , Ambulandi.l. vcrbum 
faccre , vbi plura fignihcara per Alciar. & diftiilius per Pcrr.Rcbuf. ff de veib.hgnj. 
& rcdc latucaci vmucrlam iuns duilis philolophiam ho<; idcm mamicaum crit,& 
- ' coalc» 



confcqucnfereriam proeligere, vtdiximuj, acdpitur,quia fi omnisomnino caufa 
facicndialiquiciampleifiitur &fignihcaruraverbo facereab aiiquo prolato, vt.I. 
pr^didaiCumcIectio lixredis fitcaufaaliqua Faciendi aliquid, quo nihil ccrrius cll, 
crgoetiaminuitisaducr(arijsconcIudcnti ratione ncccflario icquicur,e!e6lionem 
hafrcdisampIcdi,&figniricariavcrbofaccrc,drelhrorcproIaro vcrbum itaq; fa- 
cere cum plura figniricct, dicendum cil, in hac facli fperie pro eIigcre,pro dctegere, 
pro nominare,aut pro quauis alia magis apropriarp figiiiricationcactui dc quo agi- 
tur a teltatore accipi qui cum teltamcntum vcrnacula Imgua, manu fua propria di- 
dlaueriti&fcripfcrit, non (ccundum pcritos, icd imperitum vulgum loquutus 
f uit vulgo enim dicirur talem fadum fuifle arbitrum , canonicum, Epifcopum, Ira 
pcratorcm , Papam,& aliquid aliud , cum arbiter Canonicus, Epifcopus, Impcra- 
ror, Pontifex,aut ad aliquam dignitatcm, vel of ririum clcctus fuit ; Er optime ad rc 
noikam facit.l.quonia. C. dctelbmen. vbi Imperaror cxprcfle difponic indignu 
cffe ob inanem obicruationem irritas ficri rabulas & iuditia tcllatoruni , & fc vellc 
inllitutioni hxredis non cfl^c neceflariam verboi um obfcruantiam,{ed quibuslibct 
confcdla (entcntijs, vel in quolibet loquendi gcnerc formata inlliturio, valcar, l'c dc 
voluntatc & inccncioneconrtattelhtorisiquia vcinquitip{e,/)«w?^»w/4 Vtimnr 
tircaSenfus Z/erlforum SulftilitateyiuditiateflantiumDeJrautiantur. hxc inquiiin.I. fi 
quis hxredc,in fine.C. dcinltitutio.& fubllitutio ,• hincell q>Bal.in.l.prccibus nu. 
2 5 . Cde impubcr.& alijs fijbllitutio . inquit, q?propter nimiam (ubnlitatcm fxpc 
eramus, quiatcllatorisanimum non vidcmusi & propterea /n caufa teflatorum (in 
quitprudentcr I. C.quodell nonm digmm^cyid^verborumciefinitionem non efidefce 
dtndum i cumplerunt^ue tefiatorcs ahufiue lo(juantury^ ^roprijs nominil}us ^ ni/ocaiulis 
fM»y*i»^m/M»/«r.l.nonalitcr.ff delcg. quodmaximedchoc tcitatorc dicendu 
crt^cuiusconfuctudo eltinhoc fuo telbmeto(vrinferiusdcironIlrabinuis)impcr- 
fcdle, improprie,incongrue,&(upetflueloqui,&ordincm verborum pcruerterc. 

Tcrtio comprobaturitatcftatoremdiccrc voluifl^, licct precise non cxprcfle- 
rit^cum hoc ita ut fiipra expofitum congruat eius menn, rcclc cum ita difpoliiiflfc, 
diccrcq-, voIuifl^e,(cdminuslcripfiflc,inteIIigedum cfc.I. vnumex familia.§.li com- 
mifla,&ibi glo. ff. deleg. 2. allcgACa.I.cum pater. §.curn impcrfe6b.fl^cod.l.errorc, 
C. detcftamen.l.cumauus ffdcconditio.&demonftrat.d.I.cumacutHsiini C.dc 
fideicommifl". I. prima.§. ex fundo.ff. dc hairedibus infti. vcrba enim licet dchciant, 
tamen, quiaaddita pcrfe<5tum fcnfum faciunt, proadieda habcnda {unt.l. verbu 
volo.C. dcfidcicom.d.§.cumimperfeda,ac.d.I.i .ft'deha?rcd. inlri.nam quemad- 
modum pro fupcruacua habenrur illa vcrba quibus non adiedlis fiiturum lic vt ha- 
beaturintentio.l. Cornelius.ft.eod.ficpercontrariu illaproadie^a habcnda fiint, 
quibus adieclis mcns celtatoris perfede con(rat,'lex.enim fingit, &interprcratur 
(vrincnsteftatoris{alucrur)t^tclbtorpIus Jixcritquam q? (criptu fit, Icgitlus prx- 
di£tis; & pcr AfHit. in dccilio. 44. num. 2^. 

(^uarto hoc idem comprobari dcbct litcrarum imperitia teftatoris,qua , fimpli- 
cirati lubuenitur, Per alicjuam enim obferuaiionem pr^etermijjam non ex mente Teiiatoris 
{inquit imperator) nuUi licentia conceditur per eam occafionem , teiiatoris 'voluntatem fuk- 
uertere-velminuere.V ambiguitatis.C. dctellamen.I.fin. C.cod.cii teilatores vc prae- 
diximus plcrunq-, abuliue loquarif ur,&c. Ad ha:c acccdat ^ didlum teilamcntum 
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inciuitAfc Vcnctiarum fa^lum fuit vbi , vtab inirio cli<!;ium fuir , Icgcs impcrialc* 
Komanorum nonobferuAnrur,quoca(u teiUrorad Crirundcm Icgum obferuan- 
tiam non rcnebarur.d. l.fin.C.de tella. (ed tantum ad obleruantiam ftatutorum &c 
conruecudiriseiuWcmciuirarisallringebaturlicetibi forenliscirct, vt pcrlaf inJ. 
prima num. 40. vbi hoc magis comunircr per Dodorcs tcncri , incjuit. C. dc fum* 
trini.&hdecatho. &procommuneponitinrcpetirioncciuidcm.l. num.82. <^ua- 
re tclUtori impurandum non cfler, li lecundum Icgcs conimunes rclbrus non {mi- 
lcr.l.hn.ft. de luris.omn.iudi.arg.dc.l. cum vnus.§. pcnul.fi.dc bon.auct.Iudi. poit 
ijuia vbi non iiibcil matcria, no potelt dari matciiatum vt inquit Soci Jn conf . 3 o. 
num. I ^.lib.i. {cunonentisnullcfiiniquahratcs. 

Quinro,ficx vcibis pr^ccdcnribus& fubfcqucntibus tcllamcnti cogno/citur 
<]ualis tucrit,& fitconfiicrudo loqucndi tcftaroris, & fcciindum talcm cius conliic 
tudinemelijcicnda , & intcrprctanda lit illius volunras. I. numis. ft.dclcg. I.li 
icruus.§.Hn. ft.de Ieg.i.I.hxrcdcspalam.$.(cd & fi,ft.dcrc(ram.vtiqiii confidcrcn- 
tur vcrba huius rcltamcnri (prout fubrilirer conhdcranda cile,inquir ht. in .1. li an- 
cilla.num.hn.ft dc lcg.i.& pronrcondderarSoci.Iun.inconf 1 8>num.i 8.1ib. i. 
ado(redendum cjuendam reirarorem (imilircr non inrdicxiire vim & rigorem vcfi 
borum, prour non inrcllcxit hic tcltator) conltabit teltatorem ante fccudam infri*- 
tutionem deiamnato,aJiqilando impcrfedeloqutumfuilTe, &non adfcripliflc 

SLjodad(aibeicdcbcbar,alic|uandopoItcapcrc6trarium adicripdllc quod iupcD- 
uum crar, impropric, & incongruc loqutum f uifle , ordmemq,- vcrborum con^ 
fundiflc: &peruertint-pofrponedoqua:pra:poncndacranti Naminprincipio tc* 
Itamc.ifi vbi inquit [ Epitt | quiscftquinonvidcathocQmnino (iiperfluumcflcJ 
vcld nonhoc,p^nitusincongruej&pioaducrbioordinandj pofuiflc,diccrcqi vo- 
luillc j c prima io laflo, &c. | Et vbi mcntioncm tacit dc conuctu sancli lo. B.TpriftJcs 
de mon.iIrcriocorponsChriftiidc HolpiraleMcdicanriumidccccIcIiasandiStc-» 
phani-,defamiliadc Blachinis,&de(eip(b,n6nccon/ratnonadicrip(jfi'cquodad- 
lctibcrc dcbebaf,cuiusiciIicctciuiratis,&videlicctciuiratisBonon.pioutrcccfi;irio 
fubinfclligidcbct r Etinlcgatofado Virgini^ciuslbroii, vbidixir | Morcndofuo 
mariro I nonnevoluirdiccrc j polt mortcmciusmariti.' I&vbi dixir j&lcamr 
pando I non nc apparctdiccre voluiflc | &doncc vixcrit.' } Erin piiir.ogradu in- 
frirutionis de naiciruio vU dixit [ compurado pcro non nc confrat p^nitus incon» 
grucloqutum fuiire,&computandoprodcclarando | feuinrelligcndoj acccpifle, 
& nullarenus pro compenlandofScd & in Icgato faclo Lucrcti(^ his [^'crbisj e piu io 
laflb volendoli marirar ofarli monaca la Lucretia mia forella,chc harimcf- 
{bncimcicommiflarijlecondoiltcilamcntodimiopadic j nonncconltat tclla- 
lorcm ommilille vcrbum | cxequendi [ velaliudverbumlimiicr & prxtcrca non 
ncconllatrotumhoc j chcfiarimcfloncimcicommiflarij (ccondo il tcilamcnto 
dimiop.\dre & | omnino fiipcrfluum eife.-^hoccnim roto non adicdlo fururum 
cratutLucrctiaconfecutafuirtctillud idcm quod circliqucrat cius patcrin tclla- 
njento.d.l.Cornclius.ft".dcha:rcdib.iniU. Etdcniqi(vrorrhographiam,&aIiaom 
mittam) inlcgatofado forori Armodi^',& Smiialdt,vbiinquit | computando 
rcntradache lunno hauuto da qui inanzi dc lire vcnti 1'anno | quis cft qui non \u 
deateuai incongruc loijutum tuiflc futurum pro pr^terito> vcl pcsceruum pio fu* 
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turo acccpiUe,& ordincm vcrborum pcrucrriflc hgc cnim [ hanno hauuro da cjui 
inanzi| Umulrepugnant,quia | hannohauuro ( dehgnatrcmpus iam pr^rcriru, 
&| daquiinanzi | oltcndittcmpus Fururum, • &li c]ualirasadiceiavcrho,fccundu 
tempus vcrbiadcflcdebet vtperllart.in.I.cxfaclo num. i.tf,dcvufga.&pup. per 
Craucr.inconf.' j. num.2 Jib.z.pcrDcci.mconf. i^num.8. vol.2. vriq,- in- 
tcliigidcbcrcumdiccrcvolui(rc[ chchannohauutodatjuiindricro ; (cd&irain- 
tclligcndo, t]uis loquedi modus cit illc quo ipfc vtirur ? ccrrc po{[ pofuir qucd pr^- 
ponendumeratjhxcenimcrantlimul conuingenda | computandolidacjuiinan- 
zi I &illa vcrba | chc hannohauuro | vtquidrcllarordicerevolucrit cxplicctur, 
itainterprcrandalunt, videhcet(Iafatoli liuc ( promeffoh | Et prxrcicanon nc 
ctiamexalioconllatinhoceodcm lcgatooidinem vcrborum perucrnflc.^nam vbi 
dicefedebebat| compurandolirevinrichehanno hauutolanno dmfradaj dixit 
compurando rentrach chc hanno hauuro dc lire vinr Tanno | multum cnim refcrt 
hoc, vel illo modo vcrba profcrrc, & dicla: cius (ororcs non habuerunt introirum 
librarum viginti, nihil ferc habuiflcnr,/cdhabucrunt libras viqinti inrroiru •■, vo- 
Juititacjirellatorinhoclcgaroiradicerc | compuradolidacjuiinanzilirc vinrila^. 
Xatoli.o promeflbli dcnrrada lanno | & q, ira dicerc volucrir, nccpofsir alircr di- 
ccre,coniUtnon iblumcxnatura, & vcrirare rci dclumpracx obljgarionefadadc 
cis fbluendo libras vigmri inrroiru annuarim j vcrum, criam cjuia h:cc intcrprcratio 
nccvcrbis, nccvolunrari reihrorisrepugnar, fcd conucnir.l. abomnibusin princ. 
de lcg. 1 .1. (i ancillas cod, rir. Si ex his igirur conilar, & cx alijs vcrbis teilamenti (i rc- 

cxcjuirantur, ctiam conitabit, coniiicrudincm rcilaroris fliiflc alicjuando impcr 
fcci9,aliquando(upcrfluc,aIiquando impropric incongrue,& iniplicirc loqutu 
fuiflc , & aliquando ordincm vcrborum confundiiTc, & confcqucnrcr ^.y impcrirus 
erat,non cil mirandum fiin hacfccunda inlliturionc voluntarcm iuam non exprcf 
ntiIloordinc,ilIaq;proprier.ire vcrborum prourhcri poruifler, cum ralis fucrit 
illiusloquendiconiucrudo,qux vr divtum cil, inlpicicuJa & iequenda cil in intcr- 
prctando didlara eius voluntatem , 

Sexto, ad interprerandum reilarorcm ira vtlupra diccre voluifle , & illam quam 
fupra diximusfuillcciusvolunrarcm, noscriammoucredcbcr primainliirurio dc 
nafciruro, inqua cum bona iiia rcliqucrir primo na(ciriuo,iIIumqi harrcdcm ini^i- 
^crit, datur intelligi m alia fubicqucnti parre , vbi diiponit dc iam naro , llmilircr 
cadcm bona (iia rclinquerc vni cx diclis iam naris , illumq,- pari modo h^rcdcm in- 
llirucre,& Alcxadrumvocarivelle,quiavna parsreibmcnriperaiiam dcclararur, 
mens cnim rcitaroris interprerarur fuiflc in vna parre reilamcri quaiis fuir m alia.I, 
aui filiabus in princi. ff. dc kg. primo .dd. 1. {eruus plurium.§.hn. ft.cod. 1. numis.li^ 
dc Icg. } .1. hxredcs palam.§. icd & ii.it, dc rciia. quod communitcr rcccprum cflc in 
<juitlul.clar.in.d.§.rcilanientum.cj.7<j.rcg.5.idcm procommuncrcfcrr & icqui- 
turctiamMichacl.graif defucceisio. in.§ rcilamenrum.q. 7^.nu.2 1.& 2 2.&ma- 
ximc concurrentibus ali js conicduris , & miliranrc cadcm 1 aricnc, vr pcr cum nu. 
2 5 . prour concurrun r & milirar in caiii noih o, nam hac raricnc conicvlurc poflu» 
mus (vt etiam inferius alio loco diccmus) rcifatorcm voluiflc vni ex hlijsd. Bernar- 
dinibona fiia rehnquerc, illumq,- harrcde inihruerc, quia talis filiuserar eius agna- 
tus , & vc bona iiia ad vnum dc iiu agnarione pcrucniicnr, qux rario cum ta naro, 
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(}uam nafcimro ^queconueniar , & nulla diucrfa ratio rcddi pofsif,<jucmamo(Jum 
in cafu nafcituri dcpofuit , ita pariter ^ in cafii iam nati illo non nalcentc, & Cic in 
vtroq; cafu euai idcm quoq; voluiflq di( poluifle dicendu clW. illud.fT. ad Icg. aquil. 
I.anrio,vbiglo.inverbo | redJi | tf.de vcrborum.obii.d.l.ia hociurlfF.de vuJga. 
&pup. &:vtinquitGrat. vcrilsiniileellquclibctdifponentcinperfonavnius pro- 
pter rationem infiirgentemcx qualitatcei anncxa,iacm difpofuiircin alia pcrfbna, 
cuiillaqualitasmli^,adeovtdifi3oIituminvnaperronacxprcire, habet ctiam locu 
inaIiapcrirKieacIiinaliaexpreflefuinetdifi3oIitum,ha:cmquitinre{pon.5-.num. 
2<3. lilx 2 . & oprimc facit.d.l. licct im peiator.ff.de leg.primo. Hoc eo maxime dicc- 
dum clt cum non (blum nulladiucrla tclUtoris voluntas euidcntcr appareat.d.l.Ii- 
cct impcrator. Scd quinimo pcr contrarium,cx priditfJis conllat hac miflc cius vo- 
luntatem, vtiamnatusciusbonahabcretj&hacrcscflct finuUus fihus D.Bernardi 
nona{<:erctur:Coadiuanturautempr«dictailIisverbis in fine didx {ecundat in- 
llimrionis ajxsliris, videlicet j conlc mcdelme condirione fbpradcttc| quibus 
ortenditur q>quemadmodum dilpofiiit &c voluir in priori cafii de nondum nato,(i 
conringeret eum nafci, q, fimilitcr in alio calu de iam nato intcndit , & vult idem 
diljjoncrc. Bart in.l.nihil.fl.dcconiungen. cum emanci. hberJ. AurcIius.$.tclU- 
nicntofa£loJi'de libcra.lega.quod ctiamindubiointerpretanducrt.Lfin. vbi no- 
tatur. C.depoithu. h^rc.inlli.d.l. hcctimpcrator. 

Scptimo nosadidctiamfijadcredebct,quia(itelhatoromnisafFcdbt habcrccx 
tcAamcto hacrcdem vt pcr Bald. in.I. cum quidam.C. de ncccl. lcr. harrc jnlli.cum 
ci interlitex teiUmento h^redem habcre.idcm Baldin.l.fin.C.eod.rit. (ahoquin tc 
Itamenta non ticrcnt,cura femper fitaliquis hqrcsqui ab inteihto fiiccedit)non cll 
crcdcndum tcrtatorem illis vetbis j lia rimeflb alli mei commiflarij far hicrcde, &c 
j cligcrc voIuifl'cgcnustellandiadimpugnandum(ijaiudicia,fcd magis vcrifimile 
clt & crcdcndum, ic magis eligiflfc illam viam & modum tcllandi quo cius rcllamc- 
tumjciulq; inititutio valeret.l. (i miles qui delrinaucrat. ff. dc miIita.tciU.L titia.§. 
luciusntiustclUmento.d.dc lcga. a.Aflit. in decilio.pr^rdicla^^- num.ij.pcr.d. 
Micha. Grafl*. in d §. tclUmcnmm.q. x. qu;cro iuxta pndicla, qui num. 7. in finc, 
inquitralcmopinioncm &:intcrprerarionem tamquam piam, & faucntcm tclU- 
mento , in omni foro (equedam efle, li.incq-,prxfiimptioncm pro validitatc tclla- 
mcnti fiipcrare omncm aliam pr^liimprioncm, & conicduram , & ab hac lenten- 
tia in iudicando non eflc reccdendii i& q^nemoprxfumaturcligcrcviam pcr qua 
iuditia (ua f ubuertantur , & volunras iiia impugnctur inquir Alcia.dc prxfiimptio. 
in. j.principalireguL.pr<^(Liii)ptio.j ^.num. i.&fcqucntibusi&pct Maran.inliio 
fpccu.in^. prte.diliindia ^.num. 206. 207. lcdquinimo fcmpcr in dubio illa 
prxliimptio & intcrprctario capicnda cll, pcr quam porius adus valcat , quam pc- 
reat, vt per eundem Alci Jn pruna rcgu. princi.in pr^fumprio.j o.nu.^.& nxc pr?- 
fiimptio, vtibideminquif, lolct prsualercalijs pr^-lumprionibus,maximc vcrbin 
tcllamcnris, inqmbusbenigna fieridcbctintcrpretariovt volutasdcfurdri implca- 
tur , Spccul. dc inilru. cditio nunc vero num. i^.&c quibus quidcm teilamcntis 
faucndumclll. (ipars.ff.deinofiiteih.Occi.rot. 8.nu. ^.dctelhm. inanri. vlti- 
macnimvoluntasdcfundi modis omnibus feruaridcbet.c.vlrima.i j.q. 2.1. i.C. 
(iciacto.cccle. quiaintereil eriamrcipublic^telUuientalocum habcic . Dcci. inJ. 
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.in .I.in tcftamenris nu. i .(T. dc rcg. iur.ob qua rationem fcftamcnforum vcrba funt 
bctirsimc intcrprcranda,vtibidcmpcreum. Ncq',prsfijmcndum,minu(q,- vcriil- 
milc cll, tcitatorcm qui tcltamcnmm fecit,in eoq-» plura dif jx)(iiir circa bona,& fa- 
lutemciusanima:, & nafciturum harrcdcmiaminlliruitd eum nafci contingerer, 

. cum portea pemenitad cafiim quo conringcrct cii no na(ci , Itatim codcm corextu 
orationis, & momcntotcmporis(ccorrcxifle, & voIunrarcmmutaflc,vrperGrar. 
inrcfpon.S. num.10.1 i.i 2.1ib.primopcrSoci.iun.in con(! 144 num.7. lib. i, 
prout mutauiflef,fi fecunda inllitutio inualida cflct, & venientcsab intellato ob id 
iiicccdcrent contra eius voluntarem •, lcd potius vcrba improprianda fiint quam ^ 

, «iicatur ic correxifle. vt pcr Grar.ioco pracdido. 

Hancauremintcrpretationcmdevoiunrarcfcrtatoris dicimus criam compro- 
bari,quia prirumcndumnonell rclhroremcommiliflcq, commiflarij h^redcm 
iniUmercnt, fcdtantum iJlum ex lam natis chgcrcnt & dctcgercnr, & dc- 
tengcndoiliumollcndcrcnr, &comchori modoinrcllexiflc, quomagis (cconhr- 
marct natur^adus , vr pcr Dcci.in.l. quorics idem num. 2 .& j .rf. dc reg.iur. ie(u- 

. dum naturam cuius quidcm adus vcrba in dubio inrclhgi dcbent , & impropriari, 
& large , & improprie accipi . vt pcr Ia(.in. 1. prima num. 8 .ff. qua: latifda.cogan.& 
quoraagisfcconfirmaietdiipolitioniiuris, quia volunrarcm rell.uoris talefuiflc 
prx{iimitur,qualcmlcxmandatcflc. vrperSoci.Iun.in.d.conf! i ^^^.num. z/.lib. 
priraopcr luL Clar.in.d.^.tcllamcnrum.q. j6. Tcg.6. aflcrcnrcm iioc commu- 
nitcr tencri , & pcr Michacl. Grafl^ in.d.§. tellamentum. q. j6. num. 2 ^ .qui & iplc 
hanceflccoramuncm opinioncm, & vcram & propriam regulam circ intcrpretan- 
di tcilamium J< voluntatcm pro con(cruando teikmcntum,afhrmaf. 

Etcuidubiumcl\q,fitcilatoricxpofitum,& i^ipic interrogatus fuiflcr an per 
eius vcrba pracdi6ta | liarimcflb alh mei commiflarij farhcrcde, &c.j intcndat & 
vcIIitdareau»Sloritatcmcommiflarijs iacicndiinilitutioncmhjcrcdis dc iam naro, 
qux non fubiiilcrct, & qua, cius tcitamentum pr^didum inualidum efleti an vero 
potius (c ex filijs natis D. Bcrnardini illi bona iua rclingucrc, & lc il'um harredc in- 
ilimcrcquicligcrctur&ieudetcgcrcturadi^is comiflarijs , liliiq,- rantum eledio- 
ncm committcrc, &icconfirmare dilpohrioniiuris,& namr^n«Slus,& ira & ralitcr 
^di^iainiliturio, &cius teilamcntum pixdidum habereteftcdum , q» vcriiimili- 
«cr rc(pondidiiIet,& rclpondcret, lc bona liia relinquerc vni ex didisfilijs , illumq; 
bxrcdeminiritucre, quieligcrcrurvtliipia,&ita& taiiter q,initirurio vclcret,n6 
autc q» non valcref,quia omnis tcitator affcclathabcrc cx feilamcnro h^rcdc; quia 
lion pr^iiiiniruraliqucm impugnarciudirialua, necilarim lcp?nitcrc:&cum prar- 
iumafurqucmlibct,natuia: actus &dilpo(itioniiurislec6firmarc. tcitator igicur 
iiintcrrogatus, ita vr liipra vcrilimilitcr rclpondcret, dicendum el\ hanc intcrprcfa 
donem prout cxpoliiimus , pracualcrcdcbcrc, & rccipiendam efle.I. cum quidam. 
ff. deannu. lcga.1. fiiL in prin. ff. dcco quod met. cau. Soci. iun. in rubri . de noui 
opcr.nuntia. num.6^4.pcrIo. dcLoppisin.d. lua rcpetirio.l. ii pater num. 142. 
14^. 144.& 14^. C.dchxrcdibus.imri. quiailludquod vcrifimihter exprchflerfi 
fuifletintcrrogafus,vcIli fuiflct cogitarum, habcrurproexpreflo, licetatcilatorc 
aon fiicritparticularitercxpreflum, vtlatc pcr lo.vbi lupra , per Zali.in.§. adrionii 
luim.4O.inlti.dcawUoiiibus.ybiiiocpr0nuariatum auieum,&iuter omncs do. 
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^rinas laudatum cJTc inquif, & hanc regulam apud confiilcnfcs frcqu cntifsimatitf 
&ccrtam > communitcrqi rcccptacfleinquitGrafT. m.d.§.tcllamentu.q. 7<>.nu. 

Hanceandem fuifTe volunratcm tclUtoris,ex hocetiam pracfumi&cOnic(5tura- 
ri potcrt , quia fi tclUtor voluiflct cius fbrorcs quaru rcdle rccordabatur, ftiiflr cius 
hxrcdes , iliasinlhtuiflct.l, vnica.$. lcd & varictatis.C.dccadu. tol. lcd non folum 
illas noninlhtuitjiedquinimocumvolueritvnumtantum eflc hircdcm,huncqj 
vnicum h«rcdem vocari debcrc nominc iplius tcllatons ( quod conlhtcx illis vcr- 
bisdclctisin prima inlhtutione vbi fimplicitcr inihtucrat filios d.Bcrnardini, & 
portea le rcltnnxit ad vnum tantum nalciturum, & co non nalccntc , ad vnum ta- 
tum cx i.im natis ) cx his dcprchcndi potcll cum voluiflc,&: intcllexifle q, did? cius 
fbrorcs ( qua: ci abinteflato alitcr luccedcrcnt ) nuUatcnus cflcnt illius haercdcs,cum 
illencc vnum tantum ha:rcdem eflent, neccis nomcn iplius telUtoris con>modc 
imponi poflct,(cd voluiflc q,vnus ex pracdidisde (uaagnationc hjcrescflcr,cui prq- 
fumimr habuiflc maiorem charitatcm & aftcctioncm , & ad cum eius bona pcru^- 
nirc voluifle pro agnationc confcruanda,& intuitu agnationis, vt pcr Dcci. in tonC. 
1 5. num. 2. vcrli. iccundo principalitcrmoucor,Iib. primo, Afflit.d. Dccilio. 44, 
num. 2 7. cum agnario pcr mafculos , non autcm pcr fcrminas conlcructur, qui. n, 
cxeius Ibroribus nalcunrur, lcquunturfamiliam corum patruum , non aureagn». 
lionemipliustclUtoris.§. rin.inlli.de patriapotelU. & m.§. atqui per fcemmini, 
initl de lcgiti. .agna. tute. &c familia in agnatis proprie conlillir. Alcx.conl. j 5-. nu. 
4. hb. 6. vtrunq; autem, agnatio lcilicct & familia , facultatibus commodius con- 
icruatur. Vcrburaigitur | faccrc | cum vtfiipcrius diximus,pro,eIigerc, prodctc- 
gcrc, Dctcgere autcm vcrbum, cumpropatefaccre,pro ollendcrc accipiatur.L 
in fiimina, m princi.flldccondi. indebi. i. vnica inrinc relponli Alcxadri Jmpcra- 
toris. fipcndcn.appellatio.morsintcr.inqua figniricationccum etia accipiarur 
idcm vcrbum | iacerc | d.I. 2. C.dcvliir. pup. & hxrcditatcm altcri acquircrc,cx his, 
& cx dida rcpctitionc dictorum vcrborum, & cx alijs iupra dcdudis, fatis dignolci 
potcil hanc quam dixi intcrprctationcm dc mcntc &c voluntatc tcilatons , niihi cx 
propriocapitcnonrinxiflc,ncq,' omnino contra piopriam vcrborum ngmricatio- 
nceiTcfed lccundumiurisinterprctatione,&venlimiIc tclUtoris voIutatcm,aIio- 
quin{uperuacua&inanecflc,fatcducflct,quod n6cildiccndij.l.fi. C.dc harrcdib. 
inlli. voliitas tclUtonsitaintcrprctarctur cx quaablurdu aliquod fcqucrctur, quod 
ficiin6dcbetvtperCrau.inconl.^ 2.num. 8. Iib.i.& conl.i 50. num.S.cod.Iib, 
lc iuris pr^liimptioncs nihil opcraretur, circunlcribcrcturq,-,& lulbric cflcnt,qucKl 
falfumciU. arbitrio.§.licuiusdoIo.l}'. dcdolo maio.I. li prxtoriuflcrit.fl. dc iudic 
1. itcm.§.principalitcr. fl'. de recept. arbi. Etifla vcrba 1 lia rimcflo , &c. | non ira 
accipicndaluntqualiq>incommiflariorummciamvoIuntatem collarum lit, ncc 
plcnuarbitriumligniricar, icdqualiincispotiuscommiflum lit quali bono viio, 
^ipii cligcrcnt.I.lilic Icgamm inpiinci.fl.de.Icg. primo.I.rideicomifla.§.lic fidci 
commifliim.ftldc Icg.5. 1. rideicommifliria Iibcrras.j. tf. ridcicommif Iiberta. 
ConfcqucntcrigiturpcrprxdidU ceflare vidctur quod obijcitur , inlUtutioncm 
prxdidamdciamnatonon valcrcliucipla captatoria cflc dicatur, liucab alicna 
voluntatcdepcndere, quia cum commiilalit elcdlio hxrcdis inccrti dc dcmon- 
ftratioae ccru» valida» & cfHcax eil^ vc pcr GuUd. bcocdi(^aa.c. Kainutius. condi- 
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Jif.i.tium.4Dcfcftam.Dcci.in.l. captatoriasnu. 12. &ibiclempcr Cartren. nu« 
y pcrlaf num. 5. C.dcrallamcn.miii. & pcrSoc. in.I. vtrum.§.cum quidamnu, 
6. lf.de rcb. dub. perCouaru. in.c.cumribi.num. i i.dc reUamcn.& harccrtcom- 
munisopiniododlorum vt.irrelUrurMicha.gra/rin.d.§.inllirurio.c].i 8. num.<>. 
ni(i dcmollrario &c vniuerfiras ex qua cligi debcret, clTct (prout non cll in calu no- 
llro) ira ampla, vr fi omncs vcnircnt non fada c]cdionc> inllirutio cflct luibria, & 
Vana,vtper Couarru.d.num. 1 1. 

Ncc], rarioncs&legcsc]ua:adducunturad probandum hanc inftirutiorcm dc 
iam nato eflc captatoriam, & ranquam alieno arbirno collaram non valcre, alicjuc 
in calii nol\ro libi vendicanrlocum,cu ne locjuantur in ca(ij m c^uo cx tot lcgitimis 

f^r^fumptionibus & conicduris colbn.mribus vcrirari & natur^ adus apparcr , vo- 
untatcmtclhtoris( cju^-omninoatfendidcbcr)cfle,c]uod aliquis parrieuUris dc 
ccrtogcncrcpcr(bnarum,&dcrerminara dcmonllrarionccui proprcr agnarionc 
caditalfccl:io,fith?rcs, nccquando non conferrur clecHo inliberam & omnino 
ablbluram voluntarcm, liberumq; & ab(blumm arbirrium altcrius, lcd pcr contra- 
rium, loquanrurincafiilongcdiucrlb acalii nollro, quando lcjlicct tcllator (im- 
plicircr h^rcde cflc vcIlediCponit aliquem inccitu dc inccrtogcncreperlbnarum, 
&indctcrminatadcmolharionc,cuinuIIacadiraiFcctio, &quando conFcrrur cle- 
ikioinliberam,&omnimodimab(blutamvoluntatcm,liberumq-,arbirnum alrc- 
rius.Stanrc igitur abfcntia telratoris a ciuitAtc Bononis vbi eranr didi commifl"<trij 
tcmporccondirite(tamcnti -,quoddc corundcm commiflariorum intcrreire non 
agcbaturiqiiodrelinquitur vnidctelratorisagnarionci quod huiulmodi inlrirurio 
&cIcdio nonconrincrincerrirudmem,impo(ibilirarem, dcrilioncm, &deccprio- 
ncmaliquam (cum commiflanjs noncligenribusomnes filij d Beriurdinu-squali- 
tcr liicccdcrcnt ) non potclldici q>ip(a capraroria lit, & inualida . 

Pr^didaigirurbrcuibusperilnngcndodico, q,cxfelhroris impcriria;cx illius 
loquendiconfuctudinciconfcclioncq-, rcIlamcnriinciHirarc Vencriarum vbi no 
oblcruarur IuscommuneiVcrbifaccrelignificarionc;pr«ccdcnria didorum ver- 
borum,illoruin|ircpcrinonc-,charitate&affedlionc ad agnarionemi& lUntecj, 
omnis tcllitoraftc6t.it hiberc h.Ercdcm cx tcllan\etOiq^nullus priliimirur impu- 
gnarc liia iudicia, adumq-, nullum faccrc, & ftarim le corrig^rc vcl muran.' q, om- 
nis namr.Ta'Clus , diljjolirioniq-, iuris feconlirmarc pr^liimirur,- flanrc cius vcrili- 
mili refjjonliDncpr^dicka li fuilferintcrrogarus •, & q>didaexpofitioeiusmcricon- 
grua clk •, & q, aliter inrcrprcrando abliirdum, &inconucnienslequcreruricx 
linguloquorumlinonconliarct, lalrcm ex prsdidtis omnibuslatis conllarc po- 
tclt, volunrarem rellatorisfuiflfceam quamdiximus.I.inllrumenta. &ibi glofhn. 
C.deprobario. illamq,procxprcfla lubcri, quianon Iblum exprcfladicunrur qua: 
apparcnt cx vcrbis cxprclsis , (cd eriam qux cx prifumprionibus,& coniccfuris 
colliguntur , vr per Atflir. in.d. Dcci.44. nu. 1 4.& lcquenribus, & lucccdcrc dilpo- 
(irioncm. I. cum m rclUmcnro. iF. dc reb. dub. vbi dicirur . (^um inte^Amento ambU 
gue , Mt etiam Perperam fcriptum ejly henipe interpretari , Q/fecundum id quod crtdi^ile 
gjicontatum, credendi4meji.a.cctum JilpoIirionc.d.I. quoniam.C. dc tertainen. vbi 
pulcnerime habetur , /ruli^num efe ol> inanem obferuationem irritas fieri tahulas , ^ iu, 
Mtiamortuomn:i»Httutioni(^i /Jicreditncn ejfe necejsartam olfferuantiamyerborumyqui 
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^^usctmq; ctmfecta pntmt^tyyAm ^mtilet U^mtu^ gtntre formdt» mjlitutio t/ateat>,fi 
mtodt^fer eamlixpiehifvoltmtatis intemio. £r pauloinferius lequiruridem lemperaror; 
£timfoHrtwusergoiuditijsordin0ndis amota erit ^olemnittm *verhorum necejsitas t yrc^i 
lacuIra.respropriAsctipturirordrnarC)iii<}uocunqvinih'umcnriinareriaconkr)be- 
ic, £t ^iiujcun<ji 'vertis 1/ti Itheram hakeatfaeultaiem, aceiiaip (uccedirdifpoiirio 
aliarumIegumprardidUrnin>()uibusoiiknfunn fuir m^gis volunrareui reilaronss 
cuaminiusverbA2mpJe£bi& fcqut debere , (]uod erism habeturin. d.l. ^n. C.de 
DftrcdiniU. cxcjoa nor.irur^ini\irurioc]u^non porcil ialuari fecundum propriu 
dtredumligniiicarum verborum ,{aluarur iccundum improprium &indire^um> 
£ iieriporell. Hxcenim vnaeil inrenrio Icgis ( vrprxdiCtum eiij vr ^ua: diipoiira 
limr d morienribus impleanrur. 

Cumigirur apparearhanc effc volunrarem reilaroris, exaliquoaurem nonap 
|KLrear ^ diuerfa iir> amplcdi , & ie<^ui deber. d. L licer imperarorde leg. primo .L 
iiquis.C. deliber.prxrcri. & legibus prardic^is > c]u; cum prziumanr inijs qux 
funtconfbna vcritari > vel narur^a^us , faciunr plenam probationem) vr pcr Bar^ 
m.L 2. DU.^. verf! ^u^rirgfof in vlri. fija rcpetirio . ft. de excufatio. turor. pr^ium-, 
prioncsenim lcguraiuntliquidifsimeprobarioncs.l. iituror. vbigloL lin.commu 
nircr reccpra. C.cic pericu.ruror. lai.in.d. I. liccr impcrator,num. 8. quibus illud 
accedir , ^ fi pro tei^amcnro iudicandum eil in dubio. I. ii pars. ff. dc inofli. teilax. 
fin.dcrciudica.&perIa(^muItoaperriusin.l.galIus. $. quid (iisnu. 14. fi. delibcr. 
& pollhu. (}uanro magis pro hoc reilamenro iudicandum crir,cum dici non po/sit 
ncxsindubio c(rc>concurrcntit>usIegum pr^iumpridnibus^^u^ iiinc lic^uidiisimc 
probationcsi' 

Ex pr^didis itaq, iurc oprimo concludcrc poflumus ftcundam inftiturionem 
pr;di(^amdeiamnatO)neccapraroriam>necinuaIidameflC)Cum contraria ien^ 
tcnria accommcxlara non fir volunrari dcfundi.d.l.ii ancillas,dc leg.primojicd 
«juinimooptimaquidcm rationc fubiiikrc, & validam efle, cu ■& iignilicario vcr» 
borum non repugner huic (enrcnris) & volunras reikroris congruar.d. 1, ab omni» 
bus»io phn. fi. ecxl. cit. &c ica dc iurc refpondendum cfle arbicror. 
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I s o,& perlccfto teft.imcnto Domini Alexandri Solomci honora- 
bilisCiuis Bononiar, cjuiquidcm adolcfccns ctaris 2 2. an .cxi- 
llcns Venctijsin cxpiditionccundi deanno. i 570. ad bellum 
maritimumcontraTurchas fuper clafle Vcneraartis gramma- 
ticjcctiamvulgaris redle loquendi , rcdleqj fcribcndi expers, & 
idiota , vtfui tellamenti (criprura, &: vcrbadcmonilranr,vulga- 
rifcrmonc&morcvcncto tcllamcnrumhocfuumcondiditfua manu lcriprum, 
quodcriam ollcndicum Ilne vllo lurilpcnro rationcm animi fui potius (ecuriim 
cflc, quam mifcram, & nuniam diligennam, vr in (Imili per tcx.in. I. pcn. §. fin. de 
Jcg. 2 . Et vila di(politionc circa hacrcdem fada in tcllamcto eodcm per vcrba hacc, 
& icripruram illam in(ertam hic pri oculis , vt optimum fit difpofitionis ipfius in- 
tcrprctarioncm faccrc vcrbis eiusrclatis, iuxta tcx in.I. item vcniunt. §.pia:rer ha:c. • 
iff.dcpct.hacrcdi. 

Etil rellode la mia roba la lafio h a li fig t i Qli^iM.Befn ardino S o l i m ei hal primo ff- 
gliolochc haucramiocuxino Bcrnardino Sollimei,'& chcll habia a clii.imar i^le- 
{androSoiimci,cchcfiahobligatoa fardir ogni (ettiniana vna mcfaa lalrraro dc 
laMadonadi BiachinipollofuordclaChic/a di S. Stefano pcr ranimamia, con 
putandopcrochclilcudi cincj^uanta Ibpradeti che lafio a (br armodia cfbr fini- 
ralda mic (brclc chc dopo la (ua mortc vadinoal detto Ercdc Allefandro Soi- 
limia. Enon nalcndo hglioli dopo lamiamortealdero Bcrnardino mioculino 
fia rimclb a limci Comilarii , chc lafio mio padrc far eredc vno di dctn hlioli 
dcl dcto Bcrnardino quale par a loro con lc mcdcfme conditionc fbpra dcftc. 

Pro refblurionc dubitationis,qux(ola nunc fieri proponitur (upcr ca vlrima 
parricula, &nfilij D. Bernardini poll mortem tcftatoris non nan(cannir,/irrc- 
miirumfuiscommiflanjsfaccrch^rcdemvnumdedidisfilijs/ciliccr naris didi D. 
Bcrnardini,qui videbirur cis , nunquid valear , vel nc di/polirio illa vti capr.uoria, 
vel dcpcndcns a volunrarealiena •, Diccndum eil iudicio mco, in prscfcnriarum rali 
dubitarionilocum noncfle , c)uoniam pcrlpicuum cll hocrcltamcntum conrin.Tc 
inllitutioncm h^redisdc hlio primo nakituro D. Bernardini parruelis , & li talis fi- 
liuspoll morrem rcllaroris non nafcarurconrinercvufgarcm liibflirurioncm dc 
vnofiIiocxHlijsnarisciu(dcm D. Bcrnardini, qu.Tpropiiefirindefcdiu primigrai 
dusinihrurionisharrcdisvr.I. i.in princ.de vulg.&pupiI.&ibidod.& inlh. co.in 
pr. Pa. Leon.trad. dc vulg. num 1 4. 1 8. & /unt tcrmini luris nori/simi; conditioij; 
ip(a, fi nonnafcaturaicriptarilio alicuiusnafcituroh^-rcdiinllirutocucnicnscadit 
provulgariincaliimimporcnris. Rip.in.d.l. i.in princ.fub num. <t6.yfcrl. ?. ar- 
guunt.Bal.conf j<^.tcltatorh.ibcns nu. lib. 1. Soci. in.I.liis qui duccnra.§. (i 
patcr. num. j . dc rcb. dub. Dcc. conf! ^z^.nu. ? . pcr. !. hn. C.dc inllitu.& fubihru. 
licquomodocunq-,eueniarimporenna hircdisin/rirutilocus c{r vuli^aii lubfritu- 
cioni.l. cumproponas.C.dciiarred.iniri.ibiBaif. &alijrradunr. 

Infrimrioauremillaprsccdenshcrcdis dc primo filio nafciruro D. Bcrnarclini 
parruclis ccrrificanda cx eucntu tuturo nariuiraris talis primi filij valcr, vr ptr Barr. 
ia l.quidamfiib.num. 5. dcrcb.dub.&in.Uileruusiegams.$.huiu(inodi de Icq i . 
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Parif.conf.v num. i i.Iib. ^.Ruuconf.i^o.num.i^.Iib. 2.fiicitrcx.in.I. iam du- 
bitari verrncgatumqi,ibi cxperatocxrrinfccus politx conditioniscucnm.ff.dchx- 
rcd. inrti. quod indubiratum vidctur de pnmo hlio nalcituro tcrrij,& Cic de pollhu. 
alicno quod poflit hjcres inllirui,vt.l.abcxhan:cdari.§. i.dclcg.i.vbicafusdcvul- 
gari fubilituro pollhu. aIicno,&: ibi gloIiSc docl. & in.I.gallus-§. iUc calus de liber.ac 

{>oilhu.6«: Ang. Arcr.in.§.pollumo.inH.inlldelega.Rui.d.conf. i6^o.num. 4.&. 
. quidam rclegarus.§. bn.&: legc. ieq. de rcb. dub. & proprie de rilijs nafciruris inili- 
tutis fratris, perParif coni./i.num.i lib.^-vndc cum Dns Bcrnardinus viuar, 
cuius priinus tilius nalciturus eilillc iniiirums hffrcs,& non pr^lupponitur in habi- 
lisad procrcandum Hlios pcndenteconduione nalccndi talcm Hlium inliitutum na 
{citurum,dc vulgari non dum porcit habcri rario, & ciiocum non eile.pcr tcx. in.I, 
j.&in.l. quamdiuinilimrus.it. dcacq.hxrcd.I. ccdcrcdicm dc vcib. iign.cu iimiL 
de pendcntia conditionis . 

Vcrum tamcn vt propofit^coniiiltarioni rcfpondcam, quid naiuriseflcrdc ha^ 
vulgan iiibllirutione, fi ci locus cflet clfeclac iniritutioni danri principium,&robuf 
tciUmcntoiux.1. 5.§.Hn. dchber,&poilu.Barr.in.l.i.in prin.num. 28. dc vulg. 
{£ pupil.vidcrur non valcrc vri capraroria, vel dcpcndes ab aliena voluntatc , vt de.- 
fignatformavcrborumeius,ibi,litremiflumC6aiiflarijs meisiaccre hjErede, &c. 
pcr.Lillainiritufio.in pri.l. caprarorias.fl.de ha:red.iniri.&.l.captatorias.C.dctci^a. 
mil.maxime in inirirurione hqredis inualiditajcilct, vbi pcr ie non cflct ceita,prouc 
dcbercffc&dcclarara pcr ipliim rellarorem nominarim pcr.I. lubemus.Cuic rclU. 
tradunrBald. Ang.&Cum.& Imo.in.d.I.illainilitutio.lIIud incertumdecerris va- 
Jcre remifliim declararioni alrenus pcr.I. vtrum.$.cum quidam dc leb.dub. & fimil. 
procedcre in lcgatis , & non in inlliturionc hacrcdis dicit Bal.ibidcm. & Ang. col. 1, 
& Cum. firmanrcol. i.quialegata,& fidcicommifla niitu cxphcari poflunt,&h2- 
rcdis inititutio eil maions pra-iudici j vt nominatim pcr tcilaroi em ccita hat ,vt pcr 
eoidcdod. quoUUicinon porciU bi pcrfonainiritucndacil inccrt3,Rui.conf j^. 
num.6.&lcq.lib.2. £opr.cicrrim nulhtati huiulmodi acccdente^q^in illo caiu 
fola cledlio h^rcdis mccrti dc ccrtis non cil rcmifla Commiiranjs , fcu iacere haie- 
des,& lic inihtuno hcicdjs ci\ commifla, qus eil principalc caput rcitamcnri. §.an- 
tch^rcdisjinltdclcga.&iadio propnjrcilamcnnalij comirri non pordV pcr.d.l. 
illa inlrirurio. Bai.m.l.executorcmnum. ^ C.deexccur.rciiudi.&ind.I. caprato- 
riasnum. z.C.derelta. mil. 

At cquidem in fpccic propofira mamre inipeda contr.irium puro verius,fiibin- 
turioncm hanc vulgarcm in iubiranria iuacius caufa cihcienrc reirarorc lolo rcali' 
tcr cxiircnre,& non aho, non dici capraroriam, vcl dcpcnderc ab aiicna volunrare, 
& Validam cx menrc rciratoris dctcndi: Cum enim principio aniroadueiiumlir, 
cx icriprura reitamenti incpre, imperirc compoiira,& cx vcrbis incpris , in cogruis, 
&groflomododi^:lariscIarcdignoici, reirarorcminhorum cognirione fuifle ru- 
dem,& idioram, quo hr vc vcrba ptolara a relrarorc idiora,& illiteraro non capianc 
difEercnnasinrellcdbualcs Icgum,dcbear inrcfligigroflb, & viilgari modo inrelligedi 
ctiain impropric Aimo. coni. 1 1 8. num. 2 5 . Parif coi. 3 . nu. 5 2 .iib. 5 . laf c6i. 5 2. 
col. pcnul.iiib.verixonHrmanrur.Iib.j.per.l.iicumanre.C. dedon.antc nupr. & 
ibi Cyn. BaL& Ang.dicuncquod vcrbaidiotai-umiemperdebentinrcrprctariidio- 
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to modo, & frahi in rcdlam (cntcntiam apud cognitioncm habcntcs ^ita vcrba ilia 
vulgaria, {ia rimcflballi micicommiirarij far hercdc,&c. non fiintcapicnda fccun- 
<lum intcllctlum Icgum quod Iit rcmilTa comiflarijs fadio reframcnti prarbcns ac- 
quifitionchacrcciitatis.I.auiinaiiena.$. interdum&.$.Hn.fll dc acq. hired. fcdrc- 
mifla eftcommiflarijs indefcdum pnmi gradus hffredis inrntuti primi blij nafcitu- 
riD.Bcrnardinifi non na(catur ekdio harcdis lccuiidi gr.idus,&fic vulgaritcr 
fubftituti.I. I . in prin. dc vulg. & pupil. vnius ex didis hliji D. Bcrnardini : vtcnim 
intcrprctatio, & cxpof itio h?c,fare hcrcde vno de ii dctri hgiioli, &c.ideft di^crc, & 
dcclararc ha:rcdcm vnum cx didis hli)s,&c.apra, conucnies, & congrua vci bis fer- 
monis , & vulgaris , & latini, &voluntati tcftaroris o(rcndarur. Rcfpiciendacfc 
ipfiusccftaracntifcriptura, quacdum coniicieremr,&fcnbcrctur dcmonitat intc- 
tioncm, & voluncatcm tcftatons hsrcdis iimpliciter inlnrucdi, prout {cripntHIios 
dui Bcrnardini Solimci, quibus fciiptis , venir in mcntcm relrarori vcllc limirarc,& 
dclcrc, proutdcIcuit,adcotamcn cjuodiegirurnomcn HIiorum,& folum addcrc 
primum filium nafciturum D. Bei nardini patruciis qui debcret vocari Alexandcr, 
nomcn cft tcftaroris , de naicituro dixir, vr in b.iprilmo facilius Alcxandri nomcn 
imponeiccur, ad vnum hjrrcdcm rcduxir, vt pcr vnum magis (ccure , cr vnirc con- 
fcruarcrur fua lixrcdiras in agnarionc, vrdc primogenito hsrcdc rario alsigna- 
tur pcrSoci.conf 47. colum. 2.nuni.<;. 7. Iib. ^Couar.c.f.num.j.Iib. ^ var.rc- 
(bIuti.Bcro.conf 84. num. 5 5. lib. 2. In agnationc hxrcdiras confcruarur, ctno- 
.minis ccllacoris mcmorialc quaddam conlcruatiuum ei\ pcr tcilatoris nomen im- 
-Doficura vni talifilio hacrcdi,cx condionc lic appo/lta, vel modo in tcllamcnto pcr. 
1 fada.$.fi vcr6nominis.ff.adtrebcLI.cumHlius.$. patcr cum Hiia dcleg. z.Parif 
conf i^jiu- 28. &fcq. lib. i.GuidPa.in.q. zp.vbi quod taic piajceptum fcrcdi 
nommis ccftacoris importatcondit/onem omnino leruandam , Rimin. lun. conC 
j^i. num.pcn.&Hn. vbiaflcclio ell erga vocatum fiio nominc. 

Eadcm quidcm voluntas & aftcclio tcllatoris, euidcns cll, l\ poll mortcm tcfta- 
toris non nalcamr Hiius D. Bcrnardini,quod vnus dc natis Hlijs , ad quos iicct dc- 
lccos (ercfcrc, diccnsdcdidis Hiijs D.Bernardini, iicvulgarircriiibllirurus cii eildc 
condirionibuspra:didis,quifuntq,dcbcar vocari Alcxandcr nominc tclhroris, 
.ccqualibcchcbdomadcdebcatfaccredici vnamMiflamad Aitarc sandi Stephani 
proanima ipfius tellatoris , lic eil vniras harrcdis cx cifdem Hlijs D. Bcrnardini na- 
tis pcrdidionem,didis , referentcm Icad iiiperius dciedos Hlios viuos comprchc- 
(bs, habendo voiuntatemtcllatoriseriam cx rcuocaris.I. aurclms.$. tcliamcntum 
dclibcr.Icg.I.Hn.dcrcb. cor.&cilvnitasciuldemcondirionis fercdi nominis tclla- 
toris, &ciufdcmmodifaciendidicimilIamquaIibetha:bdomada proanima liiap 
jrdarioncm cx didionc, con ic mcdclimc conditioni lopradetti, Dcc. conl. ipi. 
col. 4.vcrfihijprxmilsiscumah£Enon fintconditioncspra:didx. Bait. in.l.qui li- 
beris.$. h^cvcrbanum. ^.dc vulg.&pupil. laf conf i 5. vcrl. terno pnncipaliter. 
lib. I. &fauorcanimaE & pia: caulic intciligeretur ctiam fada rcpcririodc inlliruto 
ad (iibllimmm dc tali modo facicndi dici millam, vt pcr Tiraq. rrad. priuil. pi. ca. 
.j 6. priuiL cll quoq-, non parui momcnri voluntaris tcllatoris habcnd^ , & cxtcnlic 
cx ilia rcpcrita condirionc lcu modo bcicndi dici rniflam pro anima liia ct ia in hoc 
vnofubiiicuco vulgari, cx.noc. pci Bald. in.LprocuIus.ft.dc vlufr. Fuig, conf 62. 
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Machc.col.fin. vcrr&hocetiaraconfirmatur. Soci.conr i i.cot.fin. verf!con/ir- 
inAnturifta.lib. j.NAC.conf. yji.num 2g. ip cu fimlL qu.-c poni-nr pro hisad- 
duci .Inrupcrdc volutatcrelktoriscrt, quod prcAturcodicionibus percum in te- 
ibraentoappofitis.glof.fin.in.l. 2. C.dccond. infert. PArificonf. i^.nu. 40. hb. 
2- & tcx.in.l. i-aAa.^. li vcro rurpis.ff. ad rrcbcl. 

QuAproprcr,&:procoadiuuandAhocrcrtarorisvolunratcctiam in ifto fccurt- 
do gradu vulgans fubrtirutionis diccndum el\ vcrba illa, ha rimeflb , idcll rcmiiro 
al!i mci Coinillirij farc hcredc , idcil eligcre , vcl Jcclararc harrcdu , h^c cxpofitio 
probaturcx naruravcrbivulgaris,far,idelleligcrc,cxcoquodvuIgodicitur]i Car- 
dinali hanno fatto il Papa,idcrt cligcrunr Papam,vr pcr.c. vbi pcricuJiim , dc ekOi. 
in.^^.&:cxnaturavcrbilarmi,faccrc,qui omncmomninofacicndi caufam com- 
plcditur pcr tcx. in. J. vcrbum faccrc.lt. dc vcrb. figni. & ibi cxcmplum inrcraJia 111- 
dicandi bcnectiam coucnitnortrxcxpofitionijquia prius iudicarcdicitur, quieJi- 
gitcu pcrdifcurliimiudicij dc vnoexpluribus cligcndo fc lirmct cJcdio in vno, 
& propric in (pecic nortra facerc hjcredem vnum cx hJijs D. Bcrnardini , qui vide- 
birur cis Commi{rarijs,in cfTcdu cll cligerc vnum porius quam alium,ficut clcdio 
cadit intcr plurcs, vcl plura. BaL in.l. i . liib. num. 8. C. de furr. text. & dod.in.l. 
quiduos&in.LlegatogcncraJitcr dclcg. i.&:in.l.vnumcxfamilia.§. logo.dc Jcg, 
2. Hoctamcn dcpcrfonahxrcdisfackiidcllclcdi vniusinccrti dc ccrtis fiJij Do- 
mini Bcrnardini (ic exprelsi pcr talbtorcm, quod el\ iJiud quod quzrimus , ipfum 
fit & proccditcx principahiudicio, & voluntatc tclhtoris, qux totum facit , fic luu 
dicium liium lolum intucmr, vr. J. cx fado. §. rcrum.ff.dc hircd anrti.&.l. crcdcn- 
dum.^.fiviromarirus.qui per.rur.&L ied &fi (ic vult.rcJpon.dclcg.^.&d.J.vnu 
cx faraiJia.in prin. dc Jcg. 2 .Ita cmm cxpolitio & in rcrpieratio illa ficri dcbct de ver 
bo faccre hacrcdem , pro ycrbo , eligere,vej dcdarare narrcdcm,vt euitctur nuJJiras 
tcllamenrinclitcaprarorium, vcldepcndcnsabalienoarbitrio impropnando, 8c 
lacerando vcrba , in rerminisBcro. confl 2 in addit. num. 5 7. hb. 2. cum.nmii. 
in mcotradk.dc mtcrpr. vlri.voJunr.Iib. 2. inter. 2. Dubit. i. IbJut. ^'.num. 1 8. dc 
ieq.&interpr.j. Dubir. z.fblur. i. niim.i6^. &{cq. fol.i ^-^.liccnam vr lieri de- 
bcr, coniiderando iolum eifcclum dicix rcmifsionis fa^z commiflarijs , poriufq,* 
vcrba.L 2.cumdcIcga.I cum patcr.$. donarionisdeleg. 2. cu inHnitis ljmil.iii.d. 
miorrad.hb. i .inrcrpr. 2. Dubir. z.lblut. 14.& vbipcrtot. f 

Igiturcaptaroriamnoncfle,tenendumcll[iancdi(politionem tellatoris in ca- 
ftim non nalcituri primi tiiij D. Bcrnardini h^rcdis inliiruri , rcmittentis commif- 
iari)S cligcrc, & decJararc vnum cx tilijs naris didi D. Bernardini, quia ralis cic^io» 
fpccificario , & exprcfsio pcrJbnarum in quas confcrrur dilpolirio pcrmiflacll Cd- 
miflarijs in fp ccic , probar Anch. con. 4 j ^ . in his dubijs.in pr. Ang. conl. Sfj. Vi- 
uianus col. i . \cxl. ncc intelligirur dida voluntas. Laurcn. hylua. conl. 54. num. 
&lcq.&oestradunrind.L illainlUrurioind.l.capratorias. C. dc tcl^a. miLdum- 
modo liiblUntia chlpolitionis non dcpcndeat a voluntatc aJiena, prour hic Jiquido 
conlUr non dcpcndcre,- nam dilpolirionis tclUmcnrari? fubllantia cofillit cx tri- 
bus,perIbnatclUntis, pcrfbnaciusinquamconfcrrurdilpolirio, & rcucnientc in 
di(politionc,vtpcrBart.in.L i. num. 2^. dec6di.&dcmon.BaJd.in.i.i.in.2.Jc«5l, 
ad prin. de Jcg. 2 . & Cuma aiU. li quis ica uu, i . £ de h^rcdiiUii.diuc quod in lub- 



ftinriadirpofirioniseftinccrrimdoin pcrfona, hic aufem difponens & cfficienf 
fuit ipfe telbtor , qui rcniifitCommiflirijs : perfbnA in quam conferrur difjx>fitio 
fuitab eodcm tclUtorcexpreflus vnuscx didis liJijs D. Bernardini , qua cxprefsio- 
ncm inccrridcccrrisvaIercomncscon(cnriuntin.d.I.captatoriAsin.d.ljIla inftitu- 
rio.Parifconn ^S.num.? i.lib. ?. Bcro.conf.' 2 num. jo. lib. 2.Crot.conf 1 1. 
num.j. Alci.conl"5)2 nunvz.lib.^. Aymon.con('5<rj. adE confi^^o.num.i^. 
vbiin executoribus, po(uiin.d.mcotrad.lib.j.lnterpr.i. Dubit.^.fbl. i.num.^. 
Exhisita^pcnitusrefutatiJ,& (iiblatu remanet contrariii fupra poltremo loco 
adduducx Bal.in.d.I.exccutorcm nu.4. C. decxccu.rciiudi quodquidcprocedc- 
rcpolTctn (blumdidbumeflet, flirimcflballimiciComiflarij di fare h^crede, & vl- 
tcrius no diccrct,vno di dctri figlioli,&c.Qjjod fic didlum .-i rcrtatore oltcdit difpo- 
fitioneinfui rubllantiani d Cclolo dcpcnderc , & validam clTc vt fiipra cxplicaui • 
Prxdi^x confirmando, & remouendo prunum contrarium iupcriusaliegatum 
cxBal. Ang. Cum.&lmain.d.Ijllainllitutiodeconclu(ioncilla cligcndi, velno- 
minandiinccrtumdcccrris locumnonliabentein inlriturione liaercdis , ied rantu 
in fidcicommifsis & legaris, quar nutu vcl conicduris pofsint induci : Nam primo 
confidcrandum ell com. opin.vidctur candem conclunoncm nominandi inccr- 
tumdcccrris valcrc, locumvjihabercctiamininiriturionc hxrcdis, tcnet in dido, 
&:inrationc Bar. indI.»Ilamlliturio,iubnum.<?.vcrrcrcdoquodiIIainlriturio,(c- 
qucdoCyn.in.d.I.captatorias,&magisgencralifcrfirmat in.I.quidarcJcgatus, (iib 
num. j . dc reb. dub. & probat Saiy . in.i.id quod paupcribus. col.pen.num. 5-. C. de 
cpif. &clcr. allcgandotcx.in.I.quotics.§. li quisramc verfiplanc.fF.dc hacrcd.inlli 
vbi fatis aperrc vidctur valcre inlliturionem harrcdis inceni dc ccrris,idem cii BaiT. 
tcnct Alcx.d.1. captatoriascol. fin. nuni. 7. quandofuntccrts pcrlona:, dc quibui 
crt facicndii cleCiio harrcdis inccrri, & ibi hC col. 2. liib verl. primo modo firroac 
multuminfilkndo, ibidemDcc. comprobatin inlliturionc hxredis.. quando cle- 
^liodcbcrctficridc ccrtogcncrcperfbnarum,cxprcflccxcmpIum poncndo in in- 
ftitunonchxrcdis,hos,&plurcsallegandotenetjde Couar.m.c.cum nbinum. i r. 
dctciU.& Pctr. Pcch.de tclla.coniug.lib. i.c.i 2.invcrf fecudacoclulio, fcquor& 
cgo.d. mcotra^fi.hb. j.Intcrpr. i.Dubit.4.1bIu.i. num.*?.nam ceirimdo hxrcdis 
potcil habcri cx coniccluris , & pr^liimprionibus.l.m tempus.§. i . fF. dc hacrcd.in- 
Ai.ibi Bal. Ang.& Imo.& latc, dcfcndcndo caulam tcltatietiam contra fiiios, in li- 
mililicprobatParif conf j.num. 1 5. &lequcnt. aflentit&conf jS.num.*?.^'!. 
lib. cuidcnrifsimasautcm hocincalijad cire prsfiimprioncs, & conicduras vo- 
luntaristcllatorisliiam lijcrcdirate dandi vni filio primo naldturofiii patruclis,& 
eo non naicentc,dari vni de filijs nansciulde patruclis, clarc fiipra rccelui,atqi C6- 
miflanjs noeligentibus vnu cxdidisfilis,n6oesfilijadmirtcreruriux.l.Vtru.§. cii 
quida dc rcb. dub. &. I. cum quida ira in pr. &. 1. vnu ex famiIia.§.rogo. dc Icg. 2. fed 
primcgsnirus dicli D. Bcrnardini vri pcr tellatorcm ccrnficatuscx condirionc im- 
pofita rclara fercndi luumnomen conucnicntevniloIi,&non pluribuscx voJu- 
tatctclUtorc, & lic pnmogeniro, &maiori naru, vtcft dccifio dclphinalis per 
Guid. pa. q. 4^7. teihtor.vcr.attamen conlidcrat.i,qui & tcnctcum Bart. vtfijpra 
& dc maiore natu admittcndo plcnc pcr Soci.conf. 2 j 2 .col. 5 . vcrf cx quibus vcr- 
bisUb. 2. Alcx.conI!4,num. jJib.4.Tiiaq.dcprimogcn.q.^4.in fin. fcquitur 

Guid. 



Guid. pa.d.q. 4^7! pcrquani(lcciJimrliaccnoftra.q. quando alifcr non cligcnf 
Commiflarij, folus maior natu, & primogenirus admitreduseircr, co ctiam inlpc- 
ih>quocitci{atorirtcdi(po(uitplurcs haredesinltituercvrapparctcxlincntis&dc- 
lcrislupra p6dcrAris,& vnu tatum inllituit modis praedidis,idco folus illetotam ha 
bcrlixreditAtem,djcitSaIy. in.l. iubcmus num.j.C. Jcteiiamcn.&afg.l.vcrbisci. 
oilibusin fin. dc vulg. & 

Exquibusjduoinfcruntur quzprxdi(flumcontrarium de.d.I. iubemus prorfuS 
tollunr,vnumci\quoddifporirionxctelhmcntariacommifl'arijs vnum cx didis 
filijsDniBcrnardinicligcnribus,vclnon,cumncccflario cx voluntatc tcllatons 
omni cati» cadat in vno vcl Elcclo pcr commiflarios,vcl non; Sed in primo genito, 
& maiorc natu, vnus iile habctur pronominatiminiUtuto.pcrtcx. &dod:. in.l. 2. 
dclibcr.& poilhu.&in.l. ii nominarim. decond.& demon. diipolirio criam gcnc- 
ralisveriticanda in vnohal>etur pro ipccialitcr fadla.l iidomino dc.l. i.ibiBarr. 
Bal.&alijtradunt Aymo. coni.' i^i.num.^. & icq.propric loqucnsininllirutio- 
jic hircdis . Altcrum cil , quod lic non depcndct a voluntatc commiflanorum va- 
liditasdHpollrionis, quiacis non eligentibus valctiniiirurio, vcl {ubiritutioin ma- 
iore natu pcr.d. decif Guid. pa.q. ^■/.vndc voluntas tcihtons nunquam poteil 
iemanercdcccpta,itaprincipalisrarioccflat, pcr quam teihtoris volunratcm iii- 
bicdam voluntatialicna: iiibucrti, & dccipi, dovl.tradunt in.d.1. illa iniUtuuo. & 
in.d.i.captatoria$. 

Sccundocxabundanrircfpondcndumci^cird.I.iubcmus. &quodcx ca dicunt 
Bal. Ang.&Cum. poflcthabcrelocum in iniiitutionc ha:redis,non vcroinvul- 
garirublriturioncdcquaIoquimur,quiavidcmusdcccrris fiibiritui inccrros quo- 
dameuentu cerrificandos, vr.l.riintclramcto.&.l.(cdliplurcsinpr.dcvuIg. &pu- 
pil.&liiblriruriodireda potcftapparcrcinducJ^aeriamconicduris. Alcx. con.^i. 
col6. ver. &licetquidain. lib.i. Rimin. icnicbCz^ 5. nu. 20. lal.cof 41 . coLpcn. 
vcr.iltaratio.lib. 1. Aymo. conli(j z.num. i y. &ahbi. nam pcr diredam vulga- 
rcm luccecliturtclratori,licutpcrfidcicomniiflariam.l. coharicdi. $. cumfilii. & 
in.l.Lucius dc vulg & pupil. fidcicommiflaria inducirur conicduris .1. cum propo- 
ncbatur,dclcg. 2.curergoidemnondicarurinliibltitutioncvulgari diucrsa ratio 
non vidctur , lic, ad.d.l. lubcmus.C.dc rclra. rclpondcndum lcntitDcc. in.l. pcn, 
col. 2 .in.4. not.Cdc impubcr. & ali liiblr. 

Terriojdilpolirioiiraremifla Commiflarijs facicndi hafrcdcm vnum cx ditflis 

filijsD.Bernardinicontinetmodum rcpcnrumdicifacicndimiflam qualibcr hcb- 

domadx ad cicfignatum altarc pro anima teltatoris,qui quidcm niodus pro anima, 

diciruradpiascaulaspcrglol. & dod.in.l.li quis titio.delcg.2.Bair. conl. 25-.nu. 

j.cumpluri.adh^ccumul.pcr^Tiraq. dcpiiui. pi.cau. inprafati. vcrl." itcm rcli- 

clum proanima, & vbicunq^caulacltpiavclf.iuorabjlislcmper modus pr.-elumi- 

^ur fin.ilis , dicit Bald. in. 1. rino ccntum in pr. in fin. dc condi. & dcmon.& in conf, 

21^. Pepus.col. i.adfin. vcrliprqtercactiam lipcr caliim lib. 2. idc probar Ang. 

conf.i 24.Iolus.coI. pcn.adfiiL vcrli ciica quodconlidcro.Bar. in.l. 2,§, fin. nu. 

i.ibi. Imo. col. i. IF. dc donat.Tiraq. tr.iwT:.ccltan. ca. limit. i . num, 41. Quia fi- 

julis cii modus , crgo in co ilat fubilantia ipfius dilpolitionis , qua: co quidcm ccl^ 

iantc corru cicc. c. cum ccflancc , dc appcl. Bart. & dojft. in.d.$.fin.&Tiraq. latc d. 
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tra^. cci ca. par, i . Vndcncccflarioconcludcnduiu cft ralcm diTpo/Itioncmfun- 
dAfam incau(a pia pro anima tclUroris,per talcmfinalemmodum rubllineri,& 
gauderepriuilcgiopiicaufx^valcateriamcaptaroria, ficdcpendcns ccrro modo 
abarbirrioC6miflarioru,pcrrex. &:ibi.Canon. in.d. ccuribidcterra. Barr. in.l. 
I. num. 6'4.dclacro(an.ecclel! in.l.capraroriasinlin.ff.deharred.inftiru. &in.d.l. 
captarorias,&ibi Alcx.num.^-cumular cocord.C.derella.mil. maxime facicndo, 
vcleligcndo h?redcminccrtumdecerris,quocafu nodicirurcomiflarublknria di- 
fpolinonis aliense voIunrari,&inhocad piascaulasncmodilcrcpar,eriam li rdla-j; 
iXicnru in totum non lit ad pias cau(as,led in parre lalrcm mixra in inllirutionc h^- * 
rcdis.cjuonia abiiU qualitarc porcnriori rorum rclUmcnrum dcberad pias caulas 
iudicari. vtnof.probatDcc.conr. ^o^.rub.nu.^-.vcrli&illaconcluliocoprobatur 
nc raaximc varictas aliqua inducat diuifionc voluntatis tcllaroris pcr tex. in.l. cum 
qiii.irifin. ff.dchis cjui.vtmdi.cjuiatclbmenru noporell.valercquoadquid&quo 
ad quid nondicitAnt.de But. in.c. quod clcricis.col. 6. ver{!idco.pa(ao.dc fo.cop. 
& fauorfE pia: caiific faciuntlcripra.pcrCoiiar.in.c rel.itum.i.nu.z. j.dctelh.a^. 
pcr Tiraq. dc priuil.pia:. cau. in pr^fan vcrf lcd (i hoc pag. & priuil. 1 48 . & hoc 
puto efiicacifsimum fundamcntum pro valore didi tcllamcnti . 

Quarto, & fi Ibla verborum cortex intueamr, fia rimcflb amici commifl*arij di 
farchcredcvno,&c. tamcn quandoahusnonelHiibilitutus,illic6miflarij poflimt 
4icihacrcdes,Bar.conf2 5-.nu.2.conf 58.in.lin.conli j(>.col.i.vcrf prxtcrca hoc 
yidcturcxprqfliim. Bal.confi j^T.ad fin.Ijb.5.Alcx.conf.p8.nu.fialib.a.Paril.c6C 
9 8 nu. i^. 1 7. lib. /.quo calu illa vcrba,farc hercdc vno,&c. intcrprcrarur pcreor 
locum hsredisrenenresdebercha:rediraremrcllaroris rcllirui vnicxdiwlis hlijsD.^ 
Bcrnardiniita pcr tcx.in.l. hliusfam.§. ytquis hacrcdcmdelcg. i.&in.l. cx fidlo.in' 
pr.cum fign. ibi in glol. vcrl.pcr hoc ad rrebcl.& ablo; alia rcrcnrionc cum id eis c6- 
milTum (ir contcmplationc Iblius eius cui ex dijliis filijs vidcbitur cis faacnda rcili- 
tutio,pereaquae traditlaliin.l. poll mortem.coL 2;vcrl!lubdit.Bal.Iiic,C. dc fidci- 
^ om. dixi. d.mco trad. de inrer pr. vlr. volunr.lib. 5 .Ircrpr. 3 . Dubit. f.lblut.fi^.nura, , 
j Z.& quia comniifl^arius tclUmcntarius nihildcbctlucrari cxcommiflaria.l. li hc- 
Jts & ibi Bal. & alij not.fi.de cond. ca.da.lUrc przlcrtim in nolha Ipccic modo ap-t 
poIitototamdifpofirioncmmodcranrcBar.in.i.quibus dicbus.§. fin.num. i.dc 
^ond. & demon. & modo tinali cx caufa pia pro anima,& facicnrc totum tclbmca, 
^uadpiacaulamiudicari,vtdiduell, qu? propric ad c6raifl[ario$ cxcquilpcdatp 
pot. in.d. c. cum tibi & in. I. nulli de cpif & cler.ergo bcnigna, & ^qua intcrprctatio 
ert,q7 vcrba,faccrchacrcdcvnu,&c.habeaturpcrindc, aclididu cflcrh^redirarc te- 
ilatoris rcllituant vni ex didis hlijs.D. Bcrnardini.d.§.vt quis hsrcdcm, quod in fi- 
4cic6milsit valct fccundii Bal.& ocs in.d.l. illa inllitutio , & in locis praralicgatjs. 
. Itaqi cx his omnibus pars ilra pro caula rclkri, pro caula mixta,& finalem habc* 
tccaulam pia proanima tellatoris,pro validitatca^llus,potior,tutior,iultiorcll vti« 
quc,ccnlcnda,omilsis vulg.quxprohisallcgariiolcnt. LAVS D£0, 

Locus «oHI' PutoiuriscflcEgoSimondcPrarris.I.C.Pi{aurcn.vtrupra- 
Si^UL .^rTp fcripru ell lalua veriori fcnrcua liibfcripfi in fidcra , &c, Ci- 
CPM» gilloquoinhisvcorappoftro. 

<-ui £ Alcxan- 




14 

io^ff terAI LcxanderSoIimciisBononicn.voIcnsfaccrcTcftamcntum, exi- 
rtcns Vcncrijs vt irct cum ClalTccontraTurchasjfadisquibud 
dam Icgatis in quadam fua ccdula tcftamcntaria ita (criplit,- refi- 
duum bonorum mcorum rclinquo filijs.d. Bcrnardini Solimei, 
qui nominctur Alcxandcrlblimcus, &tcncaturcclcbrari facerc 
. w ^.^^. qualibct hcbdomada vnam milfam ad altarc, &c. dcindc dcletii 
illisvcrbis,fiIijsBcrnardiniSolimci, fcripfitprimofilio qucm fukipict Bcrnardi- 
nusSolimcusfratcrmcus patruclis,&fidcBcrnardinon6 nafccrur filij port mor^ 
tcmmeam,fitrcmiiruinmciscommifrarijsquospater reiiquit in fuo tcilamento,-* 
feccrch?redcm vnumcxfilijsdidi.D. Bcrnardini,quieis vidcbitur,cueifdcm con- 

ditionibus& oneribus. 

Rogauitqj Notarium coram quo tcftamcntum Alcxander fua manu fcripfit,&' 
figillauit, vt occurrctc eius mortc illud aperiret, complerct, & roborarct cum claiw * 
fulis opportunisiuxtaftilum Vcnetiarum, plcnifsimamq-, potcftatcm dedit di6U* 
commillarijs adminillrandi port eius mortc fuam hxreditatem pra:dicbm. 

Nullusnanjs ellpollmortem Alcxandritel\atorisfiliuj cx Bernardino,quaeri- 
tur illa difpofitio quatenusrcmittitcommiflarij$,vtfaciant hacrcdcm vnucx alijs 
filijsD.Bcrnardiniantcanatis, vtrum valcat,an fitnulla. 

Etquidemno potelldicicaptatoriailliusgeneris, per quam homincs alionini 
h«rediutcs,& bona caprant, & con{edantur,de quibus in.l. captatorii , dc leg. li> 
&J. captatorias.C.dctcftam. mil. (cddubitari potert, an fitnulla, quali inftitutio, 
& eius (iibllantia fit rcmifla arbitrio commiflarioi-um.iuxta.I. illa inftitutio, dc hat* 
rcd.inli vbitraditurvltimam voluntatem nondebcrcpcndcrcab alieno arbitrid»' 

Ego arbitror non efle nec captatoriam, ncc nullam, quia facultas faciendi bacrc*. 
dcm, non eft ita data, vt aliquc ccrru homincm , fi vclent , eligcrcnt , neq^ vt quem 
vclitincertumdcinceris,arbitriofuo cligcrcnt, itavt ponicrit dilpolitio rcnu- 
ncrccluforia -, nec dici poteft fublbntiam inftitutionis fuiflc collatamin volun- 
tatemdi(aorumcommiiranorum,quia cft rcftriaa ad vnum dc certis , quo cafii 
ccnlctur concefla eledio pcrlbnar, non autem liibllantia inftitutionis , & con. 
fequcntcrdifpofitioeft valida.1. vtrum. S- cum quidam de reb. dub. fiuclit infti- 
tutio, fiucalia dilpofitio teftamcntaria, vtno.in.d.I.iIla inftimtio,de h?rcd. in- 
ft. Bart.num.<>. & in. d.l. captatoiias.C. dc teftamcn.mili. Saly.nu. j. Paul.nu. j. 
laC num. 5. Cor. coL 2 .vcr. 4. Ica. & col. j . in fin. PariDconf 5 8 . num . i o. hb. j , 
quiaitlimitationemclcdionis ad ccrtu genusexcIudcrccaptioncm,& nuUitatcm, 
Couar.in.c. cum tibi, dc tcftam. num. 1 1. li quidem non poteft dilbofitio efle clu- 
foria,quia fi cledio non fiat,omnes conicquuntur h?rcditatc , aut lcgarum.1. vnu 
exfamiIia.$.rogo,de Icg. 2. & not. orancs in.d.I.vtrii^.cu quida,&.d.l.captatoria$. 

Ncc refert^verbavidcanturcIara,rcmittcntialiibftantiaminftinitionisin c6- 
miflarios, quia vt fubitineatur a«aus, verba ctiam impropric accipiuntur , & mcni 
pcrualct vcrbis.l.quotics, dcreg. iur.cum not.LTitia.^. lutius dc lcg. i.I. icmpro- 
nius Attalus,de vlufr.Icg.Soci.in.l. in ambiguodc rcg.iur.nu.7. cond. z.&effeaui 
cogitamsdtefutorcmagis fpcdamr, qua Vcrba, Pariliconli j8. num. /j. lib. 
&comagishoccafii, in quotcftator mandauitcompleri &corroborari tcibmcn- 
cum clauiiilis opportums , vt volunias lcilicct liia Ibniictuj: cfi'cttum#qu« c(t map 
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ftifefiifsimA voleris bona fua» foluris Icg^ris , dcucnire ad firios Bcrnarcnni cius fra- 
trcs patraclis, vidclicccprfniiimqui nafccrerurcx didoBcrnardinopollmortem 
ipfius rertAtoris ,conconditionit>us& oncribus cxprefsis, & ii ncmo nafccrctur> 
vnum Ant ea narisqui cligcretur per commiHarios •■, Illa igirur verba, facerchjcrcf 
dcm , intel igenda (iint eligcdo vnum, cpi cflct hcres ex ordinatione tcilatoris,Iuc* 
ce(siuc,(in6n.ilccrefurcxBernardinopolt tcllatons mone hfius,qucipfeprimo 
loco inllitucrat,Sc ficremifitelcclionelublbruti, naaurem fubilitutionemipiara, 
quam intcrpretarionem fuadet qualit.is pcrlbnarum, quia commiflarijs remirritux 
cledkio pcrforurum, & dcrtriburiorerum, nonaurem lublUnria ditpoiitionis, fic 
illud, quod non limpliciter remidr vt hrredem ficercnt , (ed vnum dc cerris , & cu 
condirionibus& oncribusabeo exprefsis , qus omnia rcpugnanr rcmiisioni ipfius 
inititurionis, &aperti{simeolknduntip(umrcllarorem voluilfc liiblUtuerc vnu 
ex filijs Bernardini, & cIe(5tionem vnius ex cis rcmidirc comminarijs . 

Ncq-, obftat q^ ipfe tellator non nuncupauerit hacredcm fecundo loco inllitutu, 
iuxtai.iubemus.C. dctcllam.quararionc Ang.in.d. l.ilIainllitutio,col. i.voluit, 
non valercinllitutionemincertidcccrtis, qucm titius eligerit, vel dcc]arauerif,na 
di£bum Ang.ellcommun!rcrreprobatum,vrin.d.l.i!la declararBarr.num.;?. &alij 
fupra addudiin.d.l. capratoriAs.C.de teitam. mii. quia laris ci\ hxrcdem ab ip/b tc 
ft.\tore nuncupari implicite, {eu pcr relationcm, vt no.dodl.in.d.l. iubcinus,vbi 
Alex.num.^.Paul. &c Soci. num. 4.in. l. ii ita lcripiero.de vcrb. oblig. 

Neque ctiam obllat ii dicatur rertatorcm h^redem hoc cafii no nominafle,ncq; 
etiamreUtiueaucimpIicite, quoniamnondixit (einrtituere eligcndum cx certis, 
(cd (blam remifitelcciioncm incern ex cerrisi nam ex vcrbis rcilaroris appareteui- 
dcntcripfum voiuifle hsredem efle vnumcxlilijs Bcrnardini,vcl eum qui nafccre- 
Cur poft mortem ipfius tcftatoris,quem in primogradu exprefse inftituit , vel ii ne- 
mona{ceretur,viiumexiamnaris,quem in h^redem fublritutum erigercnr com- 
miflarij, idcirco verba inccrprerari dcbenr vclint mcnri confona etiam pcr lupple- 
tioncmverboru,iuxta.I. i. §.licxtundo, de hcr. infri.not. in.i. error.C.detefram. 
cuin igitur reliquillct redduum bonorum primo filio Bernardini nafcituio poft 
inortcmip(iuste(tatoriscumcondirionibuscxpre(sis licafuquo ncmo nalceretur 
rcmiiifletexprcfl^e eledionem (iibftituri exalijs filijs ciufdcm Bcrnardini coin- 
miilarijs, noneftdubium quodinlritutiociretvalida, &:clara: crcnim ncccflaiio 
ccnferctur lubfricutus is , qui eligeretur , erciiim pcr illa verba remilit commi/1 
£anjs facere hicrcdcm vnu ex alijs filijs didti Bernardini , cum tcncrenir cligcre vnu 
cx didis tiliisccrrisloconon nari, quem ipfc Ipecialiter infriruerat, vcluridcclara- 
tura fuit, fequitur, vt limilitcr pcr lelarioncm fuerit fiibfritutus ab ipfb tcftatorc 
vnuscxdidisfilijscertisqui eligeretur,iux.l. vnumex tamilia.§. fi dc falcidia^de 
leg. z.ficutinftitutus fueratprimonaicituruspofteiusmortcnr,&ha:c intcrprcta- 
tio pro validitatc tefcamenci fieri omnino dcbcc.l.in ccftamcntis,dc rcg. iur. cu alijs 
rupraaddu.5l:is,(icut vcrba hsrcdcm facere, pro validitatc adusaccipiunturpro- 
boru rcfricucre. I. ex fadlo in prin.ad trcb.l, filius familias.§. vc quis hjcrcdeui dc lcg. 
I .crgo hoc cafii,cadc vcrba, accipiuncur prodccIararc,& cligcre iufublticuru vnii 
cx eis,ex quibus ipf c ccfcator iilum ordinauit. 

. Dcmum cumiafticuco prjmo filio naicicuro pofc morccm fuam cx Bernardino, 



&(1 ncmoturcereturremifsionecommiflArijs fa£la,vt hxrcJcm faccrcnr vnum 
tx filijs Bcrnirdini iam narisjixc verba,( i non imporrarent elcdioncm cius qui fuc 
ccderet telbtori cx vulgiri fiiblUrurione, iuxta J. Hn. C. de inil. & fiibit. ccrtc im- 
poftai-enr, vt bona rcllatoris quorum commiflarij adminiikatorcs fkv^i funt , vni 
exdidtistilijs Bcrnardini darcnt &alsignarent,d.I.cxfadoin princi.d.I. hliusfa- 
miiias.§.vt<juishxredcm,aclic ccnfcrentur commiilarij rogati,vt bona rciUtuc- 
fcnt,&dirpoririovalcrer>c)uiarclinqui legatum& fidcicomraifliim ab excqurorc 
|K)tcll&vaIcr,(icurliabip(ohau:cdcrcIidumc(rcr.l.pcto.§. raatci dc leg. 2. Bart. 
in.I- aliojcol. 1 in fin.dcaum. leg. Imol. in.i. centurio de vulg. num.2 2. Baid.iQ.1» 
abco.C.dc tidcicom. num.4- 

Etcnira nihil refcrrct (i diccieturtcllamentum non v.ilcre,quia nenio hzrcs in- 
ftitutus clTct intclVimcnto, quoniain cumtclUror rcquilient Norarium vr tcllamc 
tdc6pleicr,&corroboraret cii clau{iiIisopporrunis& folitis Vcnctijs,& in ciuita- 
tc ctiiilla, clauliila codiciilarisin teiUmcnroapponi foIear,cum hxc claufuia , hoc 
ca{ii> tion (irlblumopporruai, iedneccIIaria,pr?^iippo(iranuIIitaretelUmcnti,fc- 
qaitur vt vel appom debeat, vcl haberi pro .ippolira didti clauliiLi propt er cxprefsa 
incntcmtclUtoris,Grar.confl /o.nu. i /.& 24.T1hq.dc conlbr.lim. j u na.i, 

Puro igirurtclUraentumcflc v.iliJu>aut fmc dubio cflercilitueda bona vigor« 
clauliikcodicillans per iidcicommirtiimjVel vnicxfaliisBcrnardmili cligatur ^vcl 
ommbus a:<jucs poitiombus ^fincmo cligatur « 

> 

Hieronymus Gabriclius» 
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On cil.D. Alcxandri Solomei difpofitio , captatoria', ncc in aftc- 
riusarbirriumitacollara, vtnuliadici pofsit:capratoria nodt» 
cum fa^U non fiict it vr ab inllituto,vcI aIrcro,ha:res fieret, iuxta 
dcciarationem comcns in.l. capratorias. & dchacrcd inltir.rc- 
ccpramarcccnrioribuscongellisa Sarmicnro lib.2.Sclcda.in- 
terprcta. cap.<J. num.(,.QuibusacceduntSoci.iun.inJ. 2.num. 
1 o. fF. de vulga. & in.l. li quisarbitram num. 1 5 . tf.dc vcrbo. oblig. & Dccianus in 
conf 7o.num. 24. hb. j.NonctiamhuiusdilpolirionisliibiUntia collata fuitin 
altcrius arbitrium , nam iiibieda ipia marcria, & vt difpoiino valcatfignilicat vcr- 
bum illud farhcrcdc, cflTe inrcrprcrandum, clegger hcrcdci Ira hxrcdcm faccrc,pro 
reilirucrcdixit Vlpianusin.L exfado inprin.ti. adtrcbcil. Idcm fiiader conditio 
perlbnje teiUtoris, qui vtcrat oranino htcrarum ignarus,iic vcrbisimproprijs vfus 
cilv quarc ibla ciusmcns IpcdUndacii; quod iimiliincaiu Idi.inauthen.noui(l 
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fima nuiTU 5 C. dc inofC tcAa. & Decius in.I. fi librarius nnmi i . & 2 . de reg. iur. 
fcrip(enmt>&adremd(x:uitBAlcLin.I.capratomsnuin.4.C. de tcIh.miJir. Sa- 
pientcmcuiusconliliQcxtcndidcbettclhmcntum .idderc pofle vcrba,qus igna- 
rustelhcorapro nonpromlir, &rcccn(etilioin loco Bald. mulrasex anriquis qui 
fcrip(crunraduer{usIi.uTjn.f.ill.iin(rirurio. ff. deiixred. inlrir. (uppicri poffe hs- 
rcdis infrirurionem, hoc clt liiblunri.iiii re(ra uenri, t]u.indo ex di(poiinsd tcft.iro 
recolligirur,(icunno(rroinca(uconringir; Er {ubumgit Bald. legcs grafllim Jo- 
quendo modum inapriorem parrcm inrcrprerari ; Hincdocuitidem Rald.in.I. in- 
teroranesnum. io.C.famil. ercil." vcrbum rclmc|uo,rcbus parricularibus adic- 
ftum, hxrcdisinltiftjrionem lignilkarc cx ^-quirarc lalrcm Canonica ,(juAndo ap- 
parettclutoremvoluifrccondcrccclramenrunii&acccdirquod in vltiviis volun- 
iatibusartcnditurporiusmcas,ciuam vcrborum propricras.l. cum dclanionis. §. 
afinam dc fundoinllru(5b cum plerumqubu/iue telUrorcs lcxjuanrui.I. non alircr 
§. i.dclcg j.Quireaild. incon(.'4{r.verb.i,coI. i.lib. ^reipondir,^Ui>d irc no 
debsmusperapiccsvcrbL>rum.id(LibucrrcntiumcQngruAsrcrtatorum voluntatcs, 

3uia inccllcctus prior Sc ponor cii: cjuam vcrba i cjuod maxime locum habcr, cjuan- 
oalioquidilpolitionulla&inualida reddcrcrur,nam tuncctiam cum violcnria 
vcrbatcllatorisintcrprctandafiint, Corn.inconf^ i/j. num.<>. I»b.4.& clarishis- 
tcrrainisrefjxjnditBero. inconfli j.in hn.lib.2. quodcum Rcucrdi(s.D. Parrcsdc 
Roca , (bliti (intacquitati & vcrirati adiixrere , rcicclis apicibus & /ubrilitatibus,dc- 
bcntillam icqui opinioncm, quac vlcima volunrati & validitati diipolltionis tcila- 
torisfauct. Porro ctiam Fuifle teltatoris mcntem,vt voiucritCommiflarios cli- 
gcrc> nQnautcmfaccrc h^rcdcm vnumcxfilijs D. Bcrnardini fatis conllat, quia 
nemo pracfurairur eiigere viam , qua (uum tcllamcntum rcddcrct nullum •, vt 
dc tcilamcnto militisicfpondit Vlpianusin. J. j. ft'.detdla. milit. & quia hic tclh- 
toriaminlUtucrat omncsD.Bernardiniriliosnatos, vcrum vrcommodius vnus 
fiiumfcrct nomcn,delcta prima initimrione , nalcirurum ha-redcm efle voluiriclc- 
6aoncmitaqih^redisconculirhictcihtormcommiflarios-,cxt]uo (equirur in an- 
tcccdcnsncceflarium,rcilarorcmip(ijminilituilIeillumcligendum ; Ira dicimus, 
tcllatorcminiliruiUcp.iupsrcs,quibusvoIuit acommiflarijsbona diilribui. Bart. 
in.I.ccncurionum. 2 z.dc vulg. Bald.in.1. liciuis addcclinandamnuin. 1 7. C. de 
epi(c&clcr. & rchqui iequuntur. &limilcini vtrum.§.cumquidamde lcg. j.vbi 
vcrbum liibitituo (ubaudicur in perlonam cius,qui mandantc tcilatore cligcndus 
cll, vtcircilimatur,lic&in.l.cumpatcr.§. hqrediraremdclcg. z.&in.l.cum in tc- 
Ibmcntoin princ. iF.debErcd.inilir. & hi^rcdisiniHrurionem tacirc fiibinrclligt, fi, 
cutcxprcflc,quandoaliqu£ cxiUntconicckur?,docuirex.d.l.cum in tcilamento 
Soci. lunjn.l. gallusin princnum. j & j^.ii' delih.^ poilhu. &cum co cxiiti, 
mo communcm ciTc lcnccntiam, cum pr^lerrim conicdur? colligunrur cx difpoli- 
lismteil^icnto, Bald.in.d.l. captatoriasnum.4. C.dcteilamcn. milit. & illa vo 
catio hxrcdum prima, dcinde canccllata , arguit tcitacorcm lic dilponcrc voluiflc 
inhacparccCorn.inconl.z7y.num.5.1ib.4. &in fpccic magis Angcl.in confi 
joi.infincvcrliarbirrorenim. Etacceditquodhicagitur de tcilamcnco miliris, 
in (3UO iblis conicdluris inilitutio h^rcdis inducitur Angcl. in.I. Gallus in prin.num. 
y dclibcris&pollhum, &ibidcmlmo. num.<i. vcri. prarterca vt, & Laudcnlis in 
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m<^l. dc principibus.q. 447. & admiflo cirra veri pr^iuJicium» feftaMrem conni^ 
Iiflearbirrium m commiflArios, atcamcnadhuccredidcrim difpolitioncm corfillc- 
tCjCumnon rcpofiieririnlibcracommiflariorum porcllatc faccrc , vel non faccrc 
hxrcdcm , ^ed neccflario iniunxit cis lioc oniis , cx c^uo dixit, Far hcredc, qu? verba 
latineronant, facere h^Tcdcm; qui^cumfmt modi inhnitiui,rclb!uunmrvel im- 
pcrariuo, quodfaciant,vcImfubiundiuo, vtf"aciant,vrroqi cafu nccc(sitas im- 
ponitur commiflarijs (ufccpto munerc , fic facicndi. lacob. dc Canibus, de execu* 
to. vlfima volunta. num. 5 5-. & ^ 8. & ad rcm (cribit Ripa in.I.ex fado.in prin.nu* 
4. fl". ad rrebcl. li tcAator dixir; volo quod (i harrcs mcus moricrur fine libcris , polsit 
Vnumcxfrarnbusfuishacrcdemtaccrcidicituns h^rcs polirusin ncccisitatc rc^U* 
tuendi, (cd in libertate quem cx frarribus cligar . Non crgo dici potcll ha:c dilpo/i* 
tio collara in arbitrium commifl'ariorum,cum a (iia fubilantia deficcrc non ponici 
Bald.inconl. j02.conlHrurio.col.pen.verl.prxtcrca cum hoc lib. 2. & Parif! in 
conf jS.num. i.inhnehb«?.&quando adcll ncccfsitas faciendi h2rrcdcm,volun- 
tasnondiciturcollatainalreriusarbitiium. Bcro.in con(! 2 ^.nu. 27.^^.2. &Paril* 
in.d.conf. jS.num. ^ i. &inclarisrcrminisCrauc.inconf 440 num. i 5-. refpon 
clit,nondici (ubAanriuminlhtutioniscomiflamalterius arbitrio, quando teiUtoc 
ira dixit, voloquod cognan mci pofsint, & valeatdifponcrcdcbonismcis in pro- 
Ximiores in gradu iiicccdendi , & idoneorcs,&c. no.n. ( dixit Crauerta ) comifla & 
f ubllantia iniUtuttonis j(cd clcdio, cx quo voluit difponi in inccrtu dc cems, quod 
renlit & Parf.in.d.coni.^ S.num. i o. & pra:tcrca his de commiflarijs multum con« , 
lidcbat tclUtor,ob id non porcft dici commilTio fada in libcram voluntatcm coriL 
Bero. in.d. conl. 2 ^ .num. 5 ^.vcrl." poflTet ctiam hb. 2 .& cx codcni Bero. ibidem nu. 
^ i . verf.lecundo videtur,inreiligimus ceflare omnem dubitarioncm , fi iam com- 
miir^rij vnum cx D. Bernardini Hlijs cligcrunr. Scd quid pkira cum hic tcltaror 
jniles crtcf ,& ia in procindu, tcltari potuit.luam in alrcrius volunrate conferrcdor 
Angcl.in.l. illx mlnrutioncs nu.2.lf dc hotrcd.inlr. Cum dixir,quod fitaiti valcthq- 
tcdis inltiturio in arbitrium alterius collata fauorc pi? caula:,ifa quoq^ vaJct fauorc 
mihtis,quiquoquo vuItmodo,rcltanpotclt.I.i.fl.dc tclta. milit. Nccrepugnat* 
l.captatonas.C.dctefta.milif.quiaIoquiturdc volut.itccaptatoria propric, de qua 
(iipra in initio diximus. His intciligimus nil obltare qux pro aducrlaiijs adducun- 
tur^noncnim rcpugnatiliaaudtontas R.odcrici Suarcs^dccapratoria volunrate nu. 
l4.vcrliconcIu(iueautc,quiaiam (upradjmonltraui,rclratorem inltituiflcin ante- 
Ccdes ncceflariu , lixredcmillum cligcndu.EtpraEtcrcanullum libcrumarbitriu fa- 
ciendi hcredc collatum f uiflc in iplbs comiflarios. Ira quoqi ccflat dccifio iJla Mo- 
Kedaniindecif.5 yS.quae.quide difriniuit controuerfiam iIlam,dequaBcro.in.d. 
conf.2j.I1b. 2.relpondiraduerliisParil.in.d.conf ^8. hb. 5 qucmadmoducx ipla 
fadli fpccie abutroq-, propolira,& cx pcrlbnarum nominibus,faciIc clt coIJigerc,& 
(ctundum Bero. rclponlum f uir pronuntiatum. cftitaqi pro filio D.Bcrnardini rc- 
(bIuendu,prout cda m conlilio ame in luc fadli Ipccic coponedo, defulius cof tabir« 
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AgnificusD.AIcxandcrSolimcusBononicnfiscumanno i y^o." 
Venctijscncr&in procindbuconfccndcndi claflem, vt aducrftis 
Turcas pugnaret,{ua manu teilamentum condidif, in quo faiSlii 
priusnon nullis legatis, itadifpofuit.Etiirdio dcUa mia robba 
la iafcio al primo hgliolo cli' haucra mio cugino fiernardino So- 
limeoicche ie habbia d chiamar AlciTando Solimeo:&cheiij 
obligatOf&c. Etpaulo infcrius ira {cripnt.enon nalccndo Hgliolidopola mortc 
iniaaIdcttoBernardinomiocugino,rij rimeflballimiei comiflarij chelafcio mio 
padrc far hcrcde vno de dctri Hglioii dcl dctto Bernardino qual par aloro, c6 Ic mc- 
dclme conditionc iopradette. 

Prxfiipponirur in faclo, quod co tcmporc conditi huius tcftamenti prardi^lus 
D. Bcrnardinus habcbar <juatuor filios mafculos. PrjEfiipponiturctiara,(juod poll 
mortcra ipfius teilaroris,nulIus filius D. Bcrnardini natus cft . 

Dubitarinoncontingit, an prardi6lamllirutio fada dcvnocx filijs natis didti 
D. Bernardini fitcaptatoria, vciruilincri poisit. 

Initium d Domino. 
Non cftcaptatoria fmca quidem icntcntia) nec ali js dccaufis inualida huius tc- 
Aatoris voluntas & dilpoiitio ■■, cuius rci dcclarandg graria , pncfcicndum cil , duas 
effc fpccies inftirutionis ficquc difpolitionis , tcilatoris; quarum prima eil, quando 
teilator ira difpofuir . Iniliruo tc, vcl lilum h^rcdcm , fi a rc , vci ab iilo hucres inili- 
tuar. HxcpropriedicirurdUpofiriocapraroria',ficuri dodlilsimc cxplicarunt Al- 
dat.Iib. z.parcrg. iuris.cap. 51. Anr. Auguilinushb.4.cmcnda.cap.i y. lo.Cor- 
rafiuslib. j.Miicei. cap. 15. Franc. Sarmicntus. hb. z.Seleda. inrerpreta.cap.^T. 
Franc Conna.lib. 10. commenta.cap. <>. num.y.Feiandus Vafquiusin tra<fi. dc 
(iicccfsionmn crcationcIib.2.§. 1 7. recjuilito 27. nu. 7<>.Soci.iun.in.I. i.nu.i o.i£ 
dcvulg.&pupili. (iibrt. &m.I. fi quis aibitratu . num. i 5 . ff. dc vcrborum obijg. 
Dccianus in conf 70. num. 24. lib. v Didac. Couar. in cap. cumtibi num. i.de 
CciU- quiquidem (cribit, hancprius fuiflc ientcnriam Rapha.Comensin.i.vtrum. 

cumquidamcol. 4- H.dcreb.dubijs,quimcoincodicenilhac dc rcicribir. Nifi 
allegarc voluerir ipfum. Comcns.in.i. caprarorias.fr.dc hzrcde. inilir . & idcm vcrc 
icripfir Dcci. in.l. captatorias nura. 14. C.dctcilam.milit.quiquidem fic inreiprc- 
tari {iinr.l. ilis aurem inihturiones.l. capratorias. ft. dc hsred.inilit. Et proba t vcr- 
bis.d.l. illxinilitutiones,vbi paulus ita rcipondit. iWx autcm iniliiuriones capta- 
torix non (ijnt, vcluri fi quis hircdcm ita inllituac : Qua cx partc tirius mc liicrc- 
dcm inirituit,cx ea pane M^uius h;cres elro. Noncftinquamhatcinltirutiocapta- 
toria,quiainpra:teritum, non autcmin futurum coiiatacit.L hoc articulo. ft# dc 
hqrcd. inltit. &.l. mulier in Hnc.ff.de cond.in(tic. fi igitur in pr^tcritum concepta 
no cfletjied in futumm,vt in cxcmplo iiipra pofito, captatoria cflct. £andcm fcn- 
tcnriam probar.l. Clemes. in Hnctt. dc h^rcd.inirir.&I. i .iF. dc his, quic pro non 
icripr. habcnr,& cgregiusclc locus Confranrini Harmenopoli lib. j. prcmpruaiij 
iuris.tif.8 .dc hscrcdib.cuius mcminit Antonius, Augufrinus pr^cirato in locoi& in 
Ineo codice Urine reddito a laMcrceiio ica iegitur.captatori£ij}Idcuaoncs,quoq-, 
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gr<iruiin rcpcndunr, non valcnt. Vc fi quis in cficat . Petms cx qua partc mc hxrc^ 
lcribct, cx ca raihi hzrcs cl\o. Valcnt tamen cjuje in przrerirum tempus conferrun- 
tur vtqua cx parrc mc Pctrus harredcm fcripfit, cx ca partc mihi Paulus h^rcs ciko. 
Non (blum aurcm in tcrtatoris, (cd & in aliam quampiam pcrfonam captatio dui- 
gitur V vt fi Petrus h^redem Paulum fcripfcrir , mihi harrcs cl\o . Hxc conilannus. 
captatoriadiciturdi(pofirich«c, obid,quodira conlHruens caprarc vclir alrcriuj 
hxreditatcm; quali vcnari illius (uccelsionem vidcatur, cum inuirandp & alliacn- 
doadfcinlHrueudumeafubcautela,quodeum parirer harredcm fuisin bonisfa- 
cict. cftcnim propriccaprarcdolis&illedamentisquibu(dam , lucru alteruis gra- 
tiaaucupari. Id quodaudtorirarcmuItorumcomprobauitCoraiiusin.d. c. i ^.nu. 
^.fic ^-.improbamr itaq-,di(po(itioharccaptatona,quia dolis &:rcchnis plenacll, 
vt Alci. & reliqui iiipra commemorari fcripfcrunr.quo circa i i l\is dolis & rcchnis ca 
rcrctdifpofitio, (icuricarctilla,qu;pr2;rcritum rc(picir>(incconrrouerlia valcret. 
Hoc nominc captatoria: dici non poteA difpolirio huius rciUroris:quod adco m^* 
nifei\umcll,vtnccc(le minimedrcxplicare. 

Sccundacinpcciesinlliturionis,vtquandotcftator fuamipfam voluntatemin 
alterumconfcrriatq;itavultexaIicnoarbitriopendcrc. H^cab Accurfio in.d.l. 
captatorias.ft. de hzrcd. inrtit.& in .1. copratoriasC.de rcila milit.alibi lepe appella- 
turctiamcaptatoria,&pafsimrcliqui Accuriium iccuriliceam nominarunr. Vcru 
Alciar. Anton. Augul\inus, Cora(ius,& Didacus, & aiij (iipra comcmorari, capra- 
toriamnon dici (cripierunt-,fedlbIumnonvalcrcaIcgeq,- improbari.I.illa inlritu- 
tio.lF.de hacrcd.inlht.llli vero,quihancdi(po(irioncm appcllarunt captaroriam 
dixcrunt id fadum , quia captat (cu decipit tclUtorem commirtcntem, qui confi- 
lus dc illo (uam ci commitrit voluntatcm & tellamenti fadioncm : & fortc is non 
facict tcltamentu, vel non difponer,vt ei hiitcommi(fum. Ira g|o. in.l.captatorias. 
ff. dc hzred. inllir. Alij dixerunt di(itam fuilTc captaronam id cil adularoria, (lc (cri- 
bunt Zabarclla & BArba. in. c. cum ribi. de terta.& Suarcs pr^ciraro in loco num. j-. 
vcrf.lcd mclior. Multi enim infirmitarc turbari committcbatamicis faiftioncm tc- 
lUmenri, credcntcs illos di(polituros(ccundummeccmip(ius commirtcntisfortc 
proutintcreos aliquando lucrat communicatum j & tamen illi alitcr,vt (ibi pjace 
Datjdifponcbat. Etinlrifutioncminalterius volunraremcollatam iurc ciuili non 
valcre vno orc omncsafHrmantin.d.l. illa inlliturio.ft.de harred. inllit. vbi Caius 
itarc(p6ditlllainilirurioquosTiriusvolucrir,idco virio^acll,quod alieno arbi- 
trioprcmi(racrt.R.arioncmfubiungir,Namlaris conllanter vereres dccrcuerunr, 
tcltamcnrorum iura ipfa pcr (c firma c(fe oporterc,non cx alieno arbitrio pendeic. 
Ecaccedic rario (ecundum Baldum & Imolam in.l, illa inlricurio , quia vlcima vo- 
loncas cx mero arbicrio noilro ablhado ab omni faclo hominis depedcc: liccc cius 
ordinario habeatccrtam formam.Etideo eius (iibllanria non raagis pocell per alic 
num arbicrium cxplicari^quam quispoccil pcr procuracorcm,vcl pcr nuncium adi- 
rehjcrcdicaccm.l. Paulus.fi. dcacquir.h?red.&pr^reica,cum cellamcnrum licvo- 
luntaris nollr^iullalententia.l. i. fl.de tclla.impofsibile ell, quodvoluntas vnius 
fit volune^ alter ius; Quia cura voluntas nihil aliud fit quam anima volens{ v t (cii- 
buntBaldus& Angcl.in.l.captatoria.C. dc tell.milit.& idcm Ang.in.l. illainrtitu- 
tio.S. eo) impolsibiie ci\ diccrc-, quod anima vnius lic aniuia altcrius vna & cadcm 
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rationcs probamntctiam Rodcricus Suarcs in tTJi£\:,clc captato- 
ria voluntatc num. 2 1 . Parf. in.d.coni! ? 8 . nu. j > lib. 5 .& Pctrus Pcckius in trad. 
dc tclUm.coniug.lib.i .C.I 2.num.?.inHnc.&alij,quosinffareferamafrerri criam 
(bIerrario,quadiciturinlriturioh?cimprobaraiquiaf\cifceludipofrer tellator ab 
co,cuifuamdilpohrionemcommifsir:cumillc pollcrnon difponerc &: harrcdcm 
dcclarare. Hancrarioncm pcrpendunr IX-ciusin.l.capraroriasnum. 10. C. dc re- 
Ibm. milit. Bcro.conf ^j.num.i ^.lib.^.Parif ?8.num.jo.lib.5.& 5-8. Prartcrco 
hicaliasrariones, quas con(idcrauitgIol.'in.d.l.iIlainlUturio;cuma rcliquis intcr- 
prctibus rcijcianrur . 

C^rerum dubiratiororain covcr{atur,quando& quibus vcrbis dicatur infti- 
tutioitacoIlatainalrcriusvoluntarcm,vrnonvaIcar. Hacin rc dilUngua aliquot 
cafuSjVtintcIligamus in quo nolha verfcrur difpurario. 

Primuscllcalus,quandorcibroriradixir. InlHruo illos, quos Tirius voluerir. 
Hoc Unc in caiii inlhrurio dicirur collara in liberam volurarcm Tirij; & proptcrca 
nonvalcr.Itaprobat.d.I. illa inllitutio.ff.de harrcd.inrtir.&casuhucadmirrunt ibi 
Bar. Bald. callrcn.& Imola. &glof.in.l.caprarorias.C.dc tcftam.mil.&ibide Alcx. 
Iafon.&D ecius.num. 1 1. Rodcricus Suarcs intradt.decapracoriavolunrarcnum, 
/•/>7r. 2.&.4.Parif^58.num.j7. lib. 5. 

Hic cgoconfidero,inlHrutioncm hancnon vaIcrcdupIicirarionc,quarum pri- 
ma eft,quiacoIIara cll in libcrum & ablblunim arbirriu iliius Tirij. Illud cnim vcr- 
bum, volucrir,libcrum arbitrium fignificarc fcripfi in hb.primo dc arbirrarijs iudi- 
cum. q. 7. num. 2 . cl\ & alrcra rario,quia non inccrtum de ccrris: fed omnino inccr- 
tum voluit cfle hirede. Dixit . n. illos, quos Tirius nolucrit. Qux fanc omnimoda 
inccrrimdo cfficir, vr nihil penitus difpolitum fit ab ipfb tcllatorc : fcd toru rcpoli- 
tuminlibcramvoluntateillius Titij Barr.in.I.ilia inliitutio.tf.de h^rcd. inli Deci. 
in.di.captatoria.num. 1 2. 

Secundus cil cafiis,quando tcflator ira dixir. Inrtituo Caiii , fi Tirius volet.Hoc 
etiamcaiiiinftitutio coIlatadiciturinliberumarbirriumipfiusTirij. Er proprerca 
nonvaIct.ItaicriplerunrBald.in.i. execuro.nu ^.verf rcllat vidcrc.C.de exccut. 
rei lud. Angcl.in conf 20 1 .Intercxtcranum. 2.Zabarcllain.c.cum ribi.& ibidcm 
Abbas num. 5. dcrefta. Deciusin.d.I. capiatorias num. 2. C.tc tcAa. niilit. Suarcs 
de captatoiia voluntate num. 3 .& Pctrus Pcckius in d. c. i 2 . num. 2 . cxiliimo hanc 
inlliturioncm non valerc,ea rarionc quia dicirur rcpolira libero arbirrio ipfius Ti- 
tij,vt iignificatilium vcrbum, volet, quemadmodum dixi fupra. Quocirca iinc rc-' 
prchenlionc diccre poflet Tirius, nolo Caium hacredcm cfle. Qui cnim libcrum ha- 
bct arbitnu,Iibcre potcll linc reprehcnfionc facerc quod libi magis placcr, vr fcripfi 
in.d.iib. i.dcarbirrarijsiudicum q.^o.num.^.vbifcripfi a fcnrcntia iudicis hberii 
arbirrium habcntis appellari non poflc,- cum argui rcpr^hendiq; non pofsir.& con- 
fert.i.cumquidamdeleg. 2.quaminl(5ccic ficpcrpcndunrPcckiusin.d.c.i 2.nu. 5-. 
vcrf primoaurcmi&idcmcltin Icgaris & iideicomillis particularibus.l. vtrum.$." 
cum quidam,vbi Soci.num. i . ff. de rebus dubijs . 

Tcrnuscllcalus, quando rellarorita dixit, Inlutuo Caium , fi Tirio vidcbitur, 
vcl li Tirio placuent. Hoc cnim cafii valct harc inllimrio: cum collata non fit in Ii- 
bcrum arbimura Tinj, licuri prxccdcnsi fcd in arbirrio icgulato : vt iignificant ilU 
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vcrba, fi vidcbitur.vcl Ci placucrif;qu«arbitrium rcgularum fjgnificaf,qucmadmo^ 
dum (cripfi in lib. i. dcarbitrarijsiudicum.q.S.nu.i.&num. 7. vbi& alijs fimili- 
bus difcrui.Ira inlpccie cafum hunc firmarunt Callr. in. I. cp.ptarorias num. 5 . C.dc. 
telU. mil.FrancicusCapilifrius intcrconfilia Calcanciin con(. 1 08 num.4. Idcm 
affirmauit Rodericus Suaresdccapratonavoluntarcnum. 17. verf fallit fecundo; 
&ratio,quiaquandocommitriturarbifriorcgulAto,(i(ineiuilacau(AVccu{*bitcIi- 
gerc&arbitrari,rccurrcturadarbifriumboniviri. Quodnon conringit, quando 
liberz voluntari commilfum fuit , vt diximus (iipra . 

C^terum ab hac opinionc diflenriunt Dcci. in.d. I. cipfatorias. nu. 7. C.dc tclU. 
miliris & Francilcus Sarmienrus in lib.z.Sclcda interpreta.c.^.num.4. 

Quartus c{t cafus, quando tcftator ita dixit, Volo quod Titius polTK tcftari dc 
bonis mcis: & illud fir tcftamcntum mcum. Hoc ctiam cifu {iibfriturio dicitur col- 
lata in iibcrum arbitriu ipfius Titij; & ideo non valct. Ita fcriplcrunt Baldus in.d.l. 
cxccutorcm.num.4.C.dccxecut.rci iud. Angcl.in.d.conf zio.num.idcmm.I. illa 
!nrtitutio.ft'.de ha:red.in(rit.&: ibidem Imola col. 2 .verf in eadem gIo(.6: in vcrf di- 
casramen. Pari(iusincon{! ^S.nu.^ 5.verf& Angelus.acnum.^^.lib.j.vbiRodc- 
ricusSuaresin.d.trad.dccapraroriavoluratenum. ?.PetrusPeckius in.d.c.i z.nu. 
2 . Huius cafus rario illa crcditur quia adeft omnimoda inccrritudo h^redis. Et rur- 
1- liis poflcthicTitiusdifponercprofiiihbito &confraipliustc{ratorisanimum.cflc 
cnim porcfr, quod (vtZabareIiain.d.cap.cum tibi num.5-.& ibidem Barba. nu. 1 y, 
{cribunr)tclUtor morbograuarus commifcrittclUmcnrifachoncm Tirio amico» 
cxil\imansillum lecundum {uam voluntatem dilpoliturum dc bonisliiisj ficuri 
intcr cos fortc aUqn adlum fuit: & tamc is tclratorc mormo, multo ahtcr dif j>oncr. 

Quinrus clr ca{iis,quando rcfrator ita dixit. Inlrituo illum hxredcm, qucm Ti- 
tius eligerit vel declarauerir. Hoc efiam in calu collata dicitur inlriturio in liberum 
arbitriumTitij, non quidem dircde,{cdper indircdum. Ita Barrjn.I. vrrum.§. cu 
quidamnum.6^. rt.de rebusdubijs,& ibidcm Soc num.^^.Idem (cripfcrunt multo 
clariusParif ^S.num. 5 i.hb.j.&num.^fi^. Didacus.c.firibi.num.i i.vcif hocra- 
mcPcrrusPeckiusin.d.c. i z.num.^-.&co priusRodeiicusSuaresdecaptatoriavo- 
Iunratcnum.4. vcrf aliomodonum. i^T.quidixit, nullam efle diflerenriam intcr 
h?c vcrba,lnftituoi]los hsrcdcs,quos TitiusdccIaraucrit,lcuquos volucrit.No 
cnim (ait illc ) harc vcrba,quo ad efte<iium inter le difterunt ,vt probar.i. li ita lcgatu, 
f illi li volet dc lcg. i .vbi,n?c vcrba,li volucris, faciunr legatum conditionalc, & in- 
tclliguntur,idefr,ndcclaraucristcvelle. Et hanc fcntentiam comprobauit Suarcs 
audloriratc Angeliin conf 220. cltrarioquiaadeftomnimodah^redis incerritu- 
<lo:cum 'nccrtura dcinccrris chgcndum reliqucrir.& proptcreaTirio non eligenrc, 
nuUus erit hxrcs vocatus.d. I. vtrum.§. cum quidam. vbi Bart.num.4dc rcb.dubijs, 
Et cafum hunc probari ctiam co tcxtu. I.illa inlriturio ttl de h^red. inlrit. cxilrima- 
uit Pcckius prarcitaro in loco. Cum enim(air Peckius)dixit telrator , inlriruo illos, 
quos Tirius volucrit, noninlturioncm, lcd pcrlbnarum decIarationcm,poluitin 
voluntatcTitij.Etproprcrcaconondcclarantcinlriturio ciit nuIIa, cxquoclt de 
hcrcdc inccrro cx incerris . 

Cqtcrum diflenrirc vidctur Angclus & Cafrrcn.in.l.ccntcfimis.§ii ita ftipulatu$ 
coL 2 . dc vcrb.oblig.cum dixcrunt^quodiicec Ic^uuu Uc^um aiicui» ii h^rcs , aue 
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tcrrius voluerif , non tcneaf,quia voluntas cftcapfatoria; affamcn fi legatum efr fa- 
6lum fub conditione, fi ha:res,aut tcrrius declarauerit Cc vellc valebit Icgatum: ficuc 
ii(ubalia<]uauisconditioncprotellariuahacrcdis rclidum eflct. ea rarionc motus 
dl Ang. quiahicdiciturqujcdamvoluntasrclatacjusrollerarur.l.h quis Sempro- 
nium.ff.dehacrcd.inllit.&.I. nonnunqu.am.fl.de cond. &dcmon. Verum ab An- 
gelo & Callrcn. dilTenriunt ibi Imola &c Alex.&: fecutus cil Suarcs prajcitato in lo- 
conum.i^". quia(vtdiclamfuit)illa vcrba^fidcclarauerit, idem (igniHcant quod 
illa,ri volucrit. Idcm fcripdt Ia(bn in. I.captatorias num.7. C.de telhm. milit .' 

Sexfusellcafus,quadotelUtordixir. Inllituo vnumex fratribus mcis,quem Ti- 
eiuseIigerit,velinllituopaupcrcs,quosTiriuseIigerir. Hoccafu non dicitur collata 
inrritutiO&iicfublVintiadifpoIitionisinarbitrium &voIuntatcm Titij cum iam 
ip(c tcllator feceritinrtiturioncm:fcdlo!um tcrtator cledtionem vnius incerti ex 
certis committere voluit. Ita lacobus Butrig. & Cynus in J. captatorias.C.dc tefta. 

milit.Bar.in.d.I.illainltiturioin finc.ff.dch^Tc.inltit.ImoI.in.I.captatoriasnu ff. 

eo. Alex.in.I.captatoriasnu C.dctclla. milif. Socin.in.l.vtrum.§.cum quida 

num. 7.fF. dereb.dubijS.Deciusin.d.l.captato.num. 1 2.& ibidcm Corncus num. 
j_9.Suaresdccaptat.voluntate num. 6. verl.quod intclligciqui coramunem eflc 
teftatur. Pcckiusin.d.c. i 2. col.pen. vcrl.iecundaconcluiio. Didacus.d.cap.(itibi 
num. 1 1 . Crauc. in conf ^6}.m linc.Et hic ca(us probatur in.I.fi quis ad declinan- 
dam.C. dc cpilc.& cleris ; vbi valet inibturio dc pauperibus in genere fa(5la:& ibi Icx 
{e intromifitad facicndum paupcrum cledioncin > fi tcftator nemini elcctiorie c6- 
cc(sit: quafi dixcrit , quod ii teftator alicui clcdionem conccfliflct, ceflTarct elcdio d 
legeintroduda &iniHtutio valcrct. Etacceditfecundum Angelu in.d.conf. 220. 
num.4. quod captatoria(vt hoc nomine nunc cum illis vfar) non dicitur voluntas, 
quando iolaclcdio pcr(bnarumalicuicftmandata-,vrprobat.d.I.vtrum.§. cii qui- 
aam.ff.dc reb.dubijs. &tex. eitfingularisin.l. paterex prouincia.fF.de manumiflC 
Vindida-, vbi patcr ibla eledione liho referuauir,{cd ipfc tame manumiilir. Ex quo 
(inquitPeckiuspra:citato inIoco)collligcrcIicet,permodum eledionis in arbitriu 
alterius committi quid pofle : quia vtrum dandum iit,vel non iit , vtrum hxics in- 
fritucndusfit,vclnonut,noncommitriturvoluntatiaIterius. icd cui dandum vci 
dilhibuendum fit : aut quis pr^ferendus lit intcr ccrtos in ccrto tamcn genere. 
- Septimus clt caliis , quando teltator ita dixir , remitto Tirio facerc hircdc vnu 
ex frarribus meis qui fibi videbitur. Hunc cafiim non vidi hadcnus (atis manifeftc 
anortrisdiflinitum.&iscft, qui noltroconuenit; vtinfrademonftrabimus. Etno 
vaIcrchancdil'pofirionemfuadct,quiafubltantiadilpofitionis,hocelt ipia harre- 
disin(tituriocollataeltinvoIuntatemipliusTitij:Cumtc{tatorip(e nullum h^rc- 
dcm inltitueiif, ex quo non dixit. Inltituo vnum ex fratribus meis, quem Tirius vo 
lucrit, vel clegeiit, vcl declarauerit. Sed iplam inltiturioncm commilit voluntariip- 
iius Tiriji ob id non valet licuri icriplit Rodericus Suarcs in tradl. de capratoria vo- 
luntatcnum. 14. vcrf conclufiueautcra,cumdixit, quodprincipalis dilpofitio& 
eius (iibfi-antia a tcltatore ficri debet, ita quod commiflario non cUgcntc, nec dccla- 
rante, nihilominus diipolitio & infriturio remanctfirma-, vt in calu (ait illc).l.vtru. 
J, cumquidam &in.I. cum quidam.ff.dercb.dubijsj&in.l. fi quis Tirio.§. 1 .de leg. 
1. vtdcs vni cxliberis,cui voies, (eu quem clcgcris, vcl vni cx coh?redibus qucm de- 
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cUraueris.vtin.I. vnucxfamilia Jclcg. 2.iraquoquc(aitSuarcs)in infritutionc fa- 
6la dc paupcribus ; (i rcfrarorita dixit ■, Inftiruo paupcres cjuos Titius elcgcnr . Hi$ 
cninica(ibusdi(po(irio principalis&cius (iibfrantia fada eitcerta, (altem re(pcdu 
certi gcncris pcrfbnarum, nempcj>auperum, coh?redum,&c. Iiccr intcr tos dccla- 
ratiofcucIcdlioTitiocommi^Ta (it, cjuia {(ubiungitSuarcs) vtrum (ir danduni ud 
nc, non coramittiturmuoluntatcaltcrius, (cdcui dandum vcldilkibucndumlic. 
EthanctradidioncmRoderici probauirPctrusPcckiusin d.tracl.dcrcibm. corv- 
iugum.c. I i.col. pcn.vcr(. cx quocoIligcrc.EracccdiraudorirasBaidi inJ.l.cxc- 
cutorcmnum.4. C.dccxccur. rciiud. cumdixir,quodri rcliatorira di(po(iiit vo. 
lo, quod Titius po(sit tellari de bonis mcis-, & iilud (it tcllanicntum mcunv, non va 
lct hxc di('po(itio'quia ( ait Baldus) debct tcllari animo (uo & non alicno. Et Baldu 
iecuti funr alij quos retuli fupra in quarro ca(u, & acccdir Cor. in. I caprarorias nu« 
20.C.derciU. miIiris.cumdixit,inllitutioncm h<ercdis non pode commitri alte-: 
riusarbitno cx quo nutu (ieri non porclL* fcd rcquiiirur cxprcfla ipfa ncmina- 
tio.l.iubcmus. C.dcrellam conferrcriamtraditio Bart.in.l.quidam rclcgarus nu. 
^.fr.dcrcb.dubijs-,cumdocuir,quod (itcllatordixit, facio talcm fidcicommifla- 
rium-, & (1 illc nolit, vcl non po(sit,do ci potcilatcm ipli facicndi alium ■■, non v^Ict 
h?cdi(po(itio:cum(ijbihntiaip(avItima:huiiisvolutatiscolIara(itin arbiriiumil- 
liuscommiflarij.EtBart. ibifccutuscilSoci. num. 16. Idem (cripicrunt Bald.in.l. 
l.inprimale(^uracoI.pcn.C.dciacro(anr.cccIe(.&:in.d.I. exccurorc col. 2.C.de 
excut. rci iud.& aIij,quos rcfert &: (cquirur Rodcricus Suarcs in.d.rracl.dc caprato- 
ria voluntatc num. His acceditDcciusin con(. 4«?4.num. vcrf.quia rcipondc- 
turvcum rc(ponditquod tcllator, quicommi(itquibu(dam fratribus,vr iptidiipcv» 
nercnt dc facultaribus (uis,non valct tcilamcntum, ex quo (ubilantia inititutionig 
fuiccommitra voIuntatiaItcrius:&: Dccium fccumscil Craucr. inconf! ^ i 2. num. 
I. lib. ?.Pr.crcrcaexrategiegiadeci(ioMohcdaniin dcci(. ^^8. quadccifiim fuir, 
quod illa dilpolitio non iuit captatoria (cu collatain Iiberum arbitnum alrcrius,cv 
quo (bla declaiatio, nonautcm (iibilantiacifucrarcommifla. Etiliadcciiio fuir in 
eacau(adequarc(ponditBerousincon(.' z^.Iib. 2.aducr(usPari(ium in conl.;8. 
lib. qucnudinodum cx ip(a iadti Ipccic ab vrroque prupolita, & cx pcr(onarum 
nomiaibus facilc cllcolligerc:&(ccundumcon(iliumip(iusBcroij iuir pronuncia 
tuin .Nam&ip(cBcrousin.d.con(. z^.num. 28. idcmquodMohcdanusicrip(e- 
rat. Hsc non mediocrem dubirarioncm facicbanr. 

C^terum rc ip(a longc mchus pcrpcnla ficcon(idcranda,conrraria (entcntia vi« 
(acllprobabilior & vcriori quodim6di(j5olirioharc nonciUn valida,cucius(ub-; 
lUntiaidcil ha:rcdis inihrutiocollatanonfucririn volunrarcm&: libctum arbi- 
triumdidborumcommiflanonim. Nam D. Alexander reilaror fcciflc diciturtaci. 
tam inllirutionem hliorum D. Bernardini, &:deinde contuliflb eledionem vnius 
eorum in illos commifTanos. Hocdemonitrarur,prxmirrcndo pnus,quod (1 relta- 
tor ita dixiflct v Si j rimcflb alli miei coiniflanj cleggerc heredc vno dc i hglioli , &c:. 
rcs cflct clara;quia confercndo facultatcm cligcndi, diccrctur in ncccflaiiam antce- 
dens(vtinfracucam) in(hruiflcip(bs filios , icuillum dcinde cligcndum . Porro cu 
tcirator v(us non (it vcrbo illo , clcggcrc, (cd hoc, far,dico vcrbum hoc cflc impro- 
priandum & fummcadum pro cligere: tum quia ipia liibie«^ matciia. iioc luadcrv 
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ficuriinri-adiccmiis.Tumvtdifpofirio fuftincatur-, qucmacJmodum oftentJcmus. 
Eclircquidem inrcrprccario probacur primo rex.l. cxfado in prin. vbi annora- 
runromncs, prifcrrim Ripanum. z.&num^.ffadrrcbel. dum Vlpianusre(pon- 
dirirogari qucm non poffc, vraliumii^Tedem faciar; & idco (irelbror icaro- 
gauit > intcrpretario fumirur,quod rogaucrit rcllituere h^rcdirarcm. ibi (iibicda ip- 
ix matcriadcmoftrabar illud vcrbum,hicere,lbre pro rcllirucrc. idem (uadtbar ra- 
rio, quia alioqui difpoilno non valuillcr : ergo i Jcm & in cafu nollro, Nam & hic 
(limadoaducr{ari)Scredimus)dilpo(Hio r.on valcicr,(i vcrbi m faccie, pro cli- 
gercnon {umcrctur . Item (ii.idcc (ubiccta materia: quiacledio dicicur conccfla 
quando vnumcxpluribxsricripoflepcrmiirum eit. Secundo (uaderur hxc intcr- 
prccatio quiahoc tclUmcntum fuit coditum a militc & viro lircrarum & (Ignifica- 
tionis vcrborum pcnirus ignaro: 6c ideo non ip(a proprictas vcrbi (pcclada cil, icd 
fola mens imuropriando vcrba. Iracnim dicimus quod (i rellaror irnpcrirusdixir, 
(c rcliqucrc hlio titulo inllicutionis Falcidiam (uam,hc inccrprcratio , hlcidia, idcll 
lcgitiml (ic paritcr,iiignarus lircraru dixir, (c relinqucrc rilio legiruna riculo rcliiru 
tionis, rit interpreratio,id cl\ ticulo inllitutionis. Ira (cribuc poit alios Ia(bn in autli. 
nouilsima nu. j 5-. C. de inoff ccll. Decius , & Cagnolus in.I. ii librarius num. i .& 
1 .ff dcrcg. iuris. £rin(pccic ac ad rc maximc docuir Bal.in.I. caprarorias nu.4. C.dc 
tclla.milit. quod fapicns,cuiuscon(iIio cxrcdcndacll tellatorisdi(poiitio-,poreric 
firaplicitcr rcliiia a parrc hlio cxcedcrc , (eu illis vcrbis adderc vcrba hic,iure inili- 
turionis; vcvcrba(inquirBaldus)qujc nclciuit tclUtor aprc proferrc,Notariusap- 
ponacdemindaroiurilpcriri.Er huius (enceci^multoscx anriquis reccnfcrBaldus; 
<^uiaiaerlusBirr. m.l. illa inlUrucio. £ dc hircd.inllir. fcriplerunt quod& (ihic 
lupplicatur quodammo Jo (iibllanria ncmpc hircdis inllirurio, conrra.l. iubcmus 
C detclla. actamcnhoccllpermi(rum,quando cxdi(po(irisarcllarorecolIigicuri 
vcquiailIadi(po(iriohabcrimpIiciramip(am hircdis inllirurioncm. (lcuri iiabcre * 
hancnollram infradcmonllrabimus. Noncnimremnouamfacir (inquirBaid.) 
aui quod cL\ aperrius exponir. Et quia nelciunt (fubiungit Bal Jus) rudcs apru pro* 
rerrc (crmonem.l. quories. C.famil. crcis &.I. vlt.in princ. C. dc tellamen. idco in- 
digent ope interprctantium & fapicntum . Nam ( addit Baldus ) legcs ipik groflbm 
modumloqucndi (cmpcr in apriorcm parrcin inrcrprcranrur.l.licumanrc.C.dc 
donantc nupt. & ibi Cy nus, & Baldus \ & idc Baldus in. I. quotics num. 2 .C. famil, 
crcis.Icrip(it,quod(iceilacorconriciens rcilamcnrumdixir, (c aflignarcbona (ua 
vnivclpluribus,dicitur illum vclillos ha:rcdesiniliruiflc:quianonomnis tcltator 
iicdicere hxredeiniriruo, (ed (ufricir ( air Baldus) quodverba ipfiuspofsinr im- 
porrare hxrcdis in(tinitionem . Illam Baldi tradinoncm probauit Barba. in cap.cu 
tibinum. 1 8#dcrc(ram.&idcmBald. in.l.intcromncsnum. lo.C.eofamil.crcis. 
forriusdocuir,quodlicetvcrbumrclmquo adicclum rcbus parcicularibus non li- 
gniricct h^rcdis inltitutioncm : attamcn ex acquitatc canonica cam o(tcndit, quan- 
do-apparct tcftatorcm voluifle condcre tcftamctum. Elccrgo quod idcm dicamus 
incalunolcro, vtlcilicecillud vcrbum,far,quod|imperirc& groflb modo prola- 
tum fuic a cc(catore , cxponarur pro eligerc ,cum conlrcc cum voluilfe rcltari ; & 
vnumexpluribusD. Bernardinihlijs liacredcm fibicflc. Tcrcio &virimo conrir- 
l^aacurpr^diClayquodmvltimis voluncatibusaccenditur magismcns quampro- 
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prrctftsverborum.?.cudc?anioni's.j^.afInarn.fr dcfundo inftru^o, &c. ibi optima 
crgocfleno propriumvcrborumdgnificarumfpedari.fcdin primis c]uid tcltator 
«Jci-ncuiltrare volucrit.deindc cx c|ua prx (umptionc lint,c|ui inquaquc rcgionc c6: 
moranrur. Itaquoqucin.I. nonaIiter.§.i.ftl dclcg. ?.itarc(pondit VJpianus.Nam 
incau{atel\amenrorum,ad diffinitioncm vtiq; dcfcendcndum non cll; cum plc- 
runq-, abudue loquantur ncc proprijs nominibus acvocabuiis {empcr vtantur. 
Etinl j.C.delib. prrter. (criptumcrt ^quodnufquam vcrborum proprictas ita 
attendcnda ti\ , vt mclior fcn(u cxil>ar . (^ocirca vulgatum cil illud, quod Icgi- 
tur m. 1. in conditionibus primum locum.ff. dc cond. & dcmonllra. quod mcns te- 
lUtorisprincipem locum obtinct . & rcclc admonct Baldus in conl! 46 . Vcrbain- 
ftirutionis colum.i.lib.?.quodirc nondcbcmuspcr apiccs vcrborum ad liibuer- 
tcndas tclUtorumcongruAsvolunrates .• quiaintclledus prior &potior cllquam 
verba . Quod maximc locum habct quando alioqui difpofit io nulla & inualida rc- 
dcrenir. Nam runcctiamcum violcntia vcrba tcllatoris funtinterprctanda, vtrc- 
ipondit Corn.in conf. 2 7 ^ num. 6. lib. 4. &: in Ipccic hifque claris rcrminis lcripfit 
Bero.inconf.' 2?. infinelib. 2.quodcumRcucrcndinimiD.Parrcsdc Rora fbliti 
fmt xquitati , & vcrirari adharrere , rcicdis apicibus & liibtiluatibus, debcret illam 
fequiopinionem,quaevltimx voluntati& validitati dilpofitionis defundlorum 
fauet.PorroquodcafucnrD. Alcxandri rclhroris mcns &voIunras, vr voluerit 
commillariosnonfacere,lcdeligcreliacrcdcm vnumcx filijs D. Bcrnardini,- fatis 
coniUt:quiapr?fumirur tclUtorcm non cligifle viam,qua luum tciUmentum 
rcdderet nullum; vtin fpecie teiUmcnti a militc conditi probat vulgatus textus.I.5 . 
& demilita.tciUra . Idcmfiiadct,quia (vtinfradcmonltrabimus)teiUtoriileiam 
vocauerat hircdemq-,inilitucratomnesipfosD. Bernardinifilios iam natos. Ve- 
rum quia volebat nomcn fuum Alcxandri rcnouari •, & aducrtcns non ifa proprie 
id heri poflfc in vno iam naro & baptizato , deleuit illam iam a lc lcriptam inilitu- 
tioncmomnium illorum fratrum, &vocauit nalcirurumcxiplb D. Bernardino, 
ca rationc , vtin lacro b.;ptilmateimponereturci nomcn Alcxandri Dcinde voles 
fibiprouiderccafuquonullusfuillcc natushliusipli D. Bcrnardino , lUtuit vnum 
exiam natis hxredemeiredcbere, quiliiumferctnomcn. Voluitcrgovnumexil-* 
lisquatuoracomuiiflarijs eligi,non autcm ficri hiredcs. 

Hoc ira demonitraro, quod icilicct voluerit tciUtor conferre commiflarijs fa- 
culratan cligendi haEredcm , non autem faciendi , dicimus nunc, hanc cligcndi po- 
teiUtcm pr*eluponcre in neccifarium antcccdcnsip(amhxrcdisinllitutioncmJd 
quod multiplici argun^nro dcnwnl^rarur . 

Primo,quiaitamliistcrmmisdicimus, quod quando tclUtordixir , inllituo 
Caium filium mcum i&li Caiusdeccfleritlincfilijs,bona mcadcilribuanturpau- 
peribus. Etlienimhisinvcrbis nuUafadacilmcntio inlHtutionis: attamcn pau- 
pcrcs dicunturinilituri. Itatradunt Barrolusin.I.ccnturio num.22.fF.de vufg. & 
pupiL fubiV Baldusin.I.liquisad declinandam inprinc.nu.^.C.dcepifc.&clcri. 
V Socinusfcn.inconf 1 colum. 2.hb.primo Ruinusin conf 10 ^ num. 1 1.& 
inconl*. /i.num. 14. lib. 2. &inconf 4.num. 16^. lib. 5.& omnesin.d.J. ccntu- 
rio: licet intcr eos lit,difputatio an paupercs dircdke Imt vocati an per fidcicommid 
iiun Hoc vauin eil^quod iiio& vocao» efle la neceflaiium anccccdcns admittunr. 



Iracrgo&noftroincafudiccndumcft , filium a commi/Tarijs cligcndum ccnferi 
neccfTAriuiT» anrccedcnsinllirutum a rclbrore-, perindcac (i (ic dixilTet, inllituo 
filium illum D. Bcrnardmi, qucnj cligcndum meis commillarijs remifi . 

Sccundoacccdirtcx.in.l. vrrurrt.§. cumquidam.ff.de rebusdubijs.cuius vcrba 
hcclunt.cum quidam pluribus h^rcdibus inlHrutis, vnius fideicommifliflct,vt 
cu.n morcreiur vnicx coh?rcdibus , ciii ip(c vcllcr, reflirucrctcam partcm h^rcdi- 
taris,quacadcumperucniflct,vtilecfll'Hdcicommifl"um. Hic conllatquod illc co- 
hxres cui a grauaro crar porrio lua reilirucnda, non f ucrat ad cam porrioncm vo- 
catus . Non cnim tcilatordixcrat:&,cohxredcm illum in eaporrionc vocanti fiib- 
ftituo:{ed {olumdircxit vcrbain grauamm,diccndo,quodrellirucrct.Et tamcn 
(iibinreliigiturin ncccflariamanrccedens vocario (icq-, iiiblUturio . Et pcrindc cll 
aclidixflrct. Inihtuo Caium, S^ium & Scmpronium: Etdecedcntc Sempronio, 
{iiperlliribus pr^didis Caio,& Sxio, liibilituo vnum corum,quem Scmpronius vo 
lct.Idcm probanttex. I. cumpatcr.$. harrcditatcm.I.vnum cx familia.§. (cd & (1 
fiindum. 1. (iquisTitio. $.i.&.l. cum quidam.la. i.ff. deleg.2. & confert. tcxtus 
notabilis.l. cum intcflamcnto , in prin.lt! dc hircd. inflir. vbi li tclbtor ita limpli- 
citcrdixit. SiHlius mcusmc viuomorietur, ncposcxeopolhnortem meam lu- 
tus,ha:res,cll:o,duogradus hircdum liint. Dixitille duos gradus nempc pri- 
mx inilirutionis & lecunda:. Ettamenin pcrlbna filij nullum vcrbumdc inlU- 
tutionc fccit: Cum iolum dixerit, li filiusmcus mc viuomorictur. Voluit crgo 
tcltator huncfilium cfldiarrcdcm li mortuo fetcflatorc crit viuus:atqu6 ita ibi 
(ubintclligimr h^redis inllirurio. Ettcx. illum ficillom loco annotarunt Dodo- 
rcs & pcrpcndic Socinus iun. in.l.Galus.in princ.num. ^6.ff. dc lib. & pollhu,. 
quinum. 5 ^.cxaliorum (entcntiafcnplir,hircdisiniHturionem ita taciteinduci 
llcuricxprclse:quandocxtant aIiqu.TConic<5luri, quibus conlhreporcil tcllato- 
JCem voluiirc hxrcdcm faccrc : licuricll (ait iIIc}quando tcllator vult vnum, 
quodaliudrcquirit. Nam tuncdicitur vcllciflud, lincquoid quod facit Ikrc & 
cflcnonpotcit.l.illud.ft. de acqui. h^rcd. Idquodhicconucnit vbi dcdio hsredis 
ellc non potcll, nili hircsipfciamlitvocatus. EtfiibiungitSocinus hanc conic- 
dhiram , quiatcilatorpracliimirurvoluiflc itadifponere, vtfua ipla difpolitio va- 
Icat.d.1. } .iF. dc milita. teila.&cum Socinoiplb crcdo eflc rcccptam lentcntiara; 
quodinlhturio&lubiUturio dircda^h^redis ira coniccluris & prilumptionibus 
inducatur,(icurieriara verbiscxprclsis.Itafanc lcriplcrunt Baldus& Imola in.I. 
TitiaS^io.§. S^ialibcrrisdelcg. 2. Alcxan.in confi^i. num.^. Iib. 1. Corncus in 
conf 5 2 0.num. i. Iib. 4. Iaibn.in.I.lipatcriinpubcrcsadfincm.fl^!dcvuIg»&pup. 
lubil. &in.I.pcn. num.;>. C.dc impub.&alijsliibil. Socinus in.l. quiduos in.4. 
norab.fl.dcrebusdubijs, Deciusin.d.I. pen.num.4. ^^otAb. C. dcimpubcrum.Al- 
ciarusin.l.vellinguliscol.2. fl.dcvulga.&Crauct. inconf <» 2. num.i Qiii.la- 
nclcntcniiamatimc pioccdit,quando conicdurx & prxlumpnones inilitutio- 
nis rcliiltant cx icriptis in iplb tcitamcto:/icuti dcclarat Baldus in.I.captatorias nu. 
4. C. de tcflam. miiit, & in caiii nollro cx lcriptis in tellamcnto reliiltare tonicclu- 
rasdixiraus , &raoxahacon(idcrabimus. 

Tcrrio quod dcbcar liibintclligi hoc in cafu ha-rcdis inftiturio faris clarc fignifi- 
catquod teitatoriplcillara Icriplcrat anccquara fcripliflcc illain filij nakituii . £c 
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cjuarnquidcmdcleuirnonobic!, neampliiisvnumillonim indinieret; fcd vt illi 
antcponcrctinlHrutioncm nalcituri,cui ( licuri fupradccIaraui)commodius im- 
poni porerat nomen ipfius tcAatoris . Illa ergo pars tellamcri,illac]-, vcrba eriam Cic 
canccllata,arguunt&: declarant fubfcqucnrcm parre: vra Forriori rcfpondir Corn. 
in con(.2 75:. nu.^. Iib.4. Cumdixit, fccundumfertamcntumdeclarari exdifpoli- 
tisin primoiam rcuocatOjnifiapparcatin Ipecic tcllarorcm conrrarium difpo/uir- 
ic. Idemrefpondir Jiocin.iun.inconl^ i/o.nu. 5 2. verfidcmum & tjuinro. Iib. 
l.Etinfpecic magis idcm rcfponditAngcl. in conf! 201. intcr cxtcra. ad rinem. 
vcr{! arbitror cnim cum dixit, quod fidcs accommofdata in primo tcrtamcnto dcin- 
dc i'euocato,&: cancellata cclen rcpetirain (ecundo,exl.lhruis.in pri.lf. deiurc filci. 

Quarro accedit, c|Uod hicagirur de teilamcntocondito a D. Alcxandro milirc ; 
&ob idinllitutioipfa haercdis iolis coniccluris iinc controucrfia inducirur. Ira 
Angclus in I. Gallus. in prin. nu. ? . ff. dc libcris & pollhumis. &: ibidcm Imola nu. 
6. ver. pr.-crerca vt,8: fi alia ratione intcrprcrctur Angcli traditioncm^cjuam proba- 
uit ctiam Martinus Laudcnds in trad. dc principibus.q.447. 

Pr.iftcrca admilVo cirra vcri praciudicium,c|uod prardidla inrcrpretatio,quam vc- 
rifsimamexilUmo, recipiendanonfit: Nihilominusadhuccredo, hanctdlatoris 
difpofitioncm validam cile: tum cjuia non repofiiitin hbcrum arbirrium,&: volun 
tarcm commiflariorum faccrc hxrcdcm: tum cjuiaciiam fi repo/uiflcdicaturad- 
jiuc valet hxc rcmifsio . 

Primo itacj-, tciUtorem hunc non ita rcpofiiifcin arbitrium & volijfarcm cora* 
miflariorum Kanc facultatcm facicndi harrcdcm , vt fucrit fitq; in coru libcra po-' 
teilatefaccrcvelnonfaccre, iuxtaea,qu2cdiximus fupracx Baldo&: Angcloin.i,* 
captatorias.C. de tclla. militisprobatur. Hic ctcnim dixit tcllator ; fij rimcflo 
alli commiirarij far hercdc vno dci (iglioli di M. Bernaidinino . Illa vcrba, far 
hcrede , larinc ira(bnant(vt diximus lupra) faccre harrcdcm. Qu^ quidcm fijnt 
vcrba inHnitiuii &: ob id refoluunrur in ira|>cratiuo hoc modo-, quod taciant, vcl in 
(iibiunctiuo hoc modo ; vt faciant. ItaenuiiGramaticosrcfblucre ccrtum cll. Et 
iurc nollro probarur , vt in.§. i . in auth. quibus modis natura,efricia.Icgit.vbi inri- 
nitiuum,na(ci,rclbluitur in fubiundbuo,vt nafcatur. Ethoc .afrinnauit Albcricus 
indi(Slionanoin vcrbo, Infiniriuum. quilcribiridcmfcdixiflcin.1. 5-.§. 1. dc verb. 
oblig. SiprardiiUvcrbalhnf impcrariue,apparctmanifclleidnonfuiflccollarum 
in hbcru m arbitrium &: voluntatcm coniinariorum; (cd coados cfle facere, vt vnus 
. di^orum filiorumlithircs. Iraenimcflct, fi tcitatordiccrct; rcmitto commifla- 
rijs , quod dillribuant bona mia paupcribus : N.im dicitur cis impcrarc,non autcm 
corum voluntati &: arbitrio committcrc . Idcm quoq-, diccndum cll; fi rcloluuntur 
in lubiun>5liuo: quia tcllator apponit modum, iicuri lignilicat illa didio, vt Dat cr- 
^omodumquidagendumfit , nullo nato fihoD. Bcrnardino pcll mortcm ip« 
fius tcllatorisrvt lcrilicct commiflarijfacianrh^rcdem vnumexiflis filijs iam na- 
tis didri D. Bcrnardini . Si crgo comraiflarij acccprarunr hoc munus cxcqucndi di- 
(pofitioncm huius tcllatoris, diccndumcllileruarcdcbcrchuncmodum a tcflato- 
rccispr^fcriptum.Itaenimcxccutor ficq; commiflarius tertamenriliifccpromu- 
ncre, excquicompellirurvt quihbet mandatarius: qucmadmodum lcribunt Za- 
barclla in cap. loannes dc cellamen.Bonus de Curtiliin cract. dc nobiJitacc.parte 7. 
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num. 1 7. & lacobus de Qanibus in rraA. cJc cxeoit. vlrim* volunfa, num. 5 5-. j 8 .& 

40. dczd rcmoprimcconfcrtquodafortiori rcripfit Ripa in.J.cx fado.in prin.nu. 

4. S. adTrcbcI. cumdixit> <juod fi tcftatordixit, Volo,quodhzrcs meus (i moric- 

tur finc libcris, pofsit vnum cx frarribus fuis harrcdem taccre, dicimr is harres pofi- 

tus in nccclfitatc rcrtitucndt;(ed in Iibertare cjucm ex frarribus eligat. Non ergo dici 

potcrtha:cdiIpofitio colLitain arbirrium &volunrarcm commiflariorum cum ri 

(iia fubllanria dcHccrc non pofsit, vt relbondit Baldus in conf 502. cortitutio.col, 

pcn. vcrf prxtcrcacum hochb. 2. & Baidum (ecums crt Parifius in conf! j S.num. 

i.infinclib. j.&quando adeft nccclsitas ficiendi hircdem volunras non dici- 

rurcollata inaltcriusarbitrium. Itain (pecicrcfponditBerous.in.d. conf z^. nu. 

27. lib. 2.cumdixit,quod non diciturcaptatoria,hoceltcoIIatain arbitriumal- 

tcrius i qu.indo non ellpofitainhbcrapotelkte:Icdinquadamnecefsitatc fic fa- 

ciendi. Idcni cenliiit Parif in.d. conl. ^ 8. num. j i . cum (cripHt, quod quando 

non cll dc mandatum, an vcllct (cd (b!um cui & quem cligerct ,• non cenleri eida- 

tumarbitnum^ (ed necelsitatemimpolitam. Prxdidisaccedit Craue. incof^^o. 

num. 1 qui relpondit , non dici (ubiUnriam iniliturionis commiflam altcrius ar 

bitrio, quandoteflatorita dixit, voloquodcognatimei polsint &:valeant difpo- 

nerc dc bonis mcis in proximiorcs in gradu (ucccdendi & idoncorcs,&c. N6 enira 

(inquir Crauetta ) commilTa eL\ liiblUntia inlliturionis:(cdcIedio,exquo voluic 

dilponi in incertumdeccrris. 

Sccundo vd ca rarionedici non potcA captatoria (eu inualida ob id, quod in al- 
ffcrius volunratem fueri t repoflta > quia commilsio fadla fiiit eis , dc quibus teilator 
mulmm contidebat. Ita rcfponditin (pecie Bcrousin.d.conf! 25. num. ^^.vcrll 
poflet ctiamhb. 2.cararioncv(tis ell Bcrous, quianonellveri(imiIc,quodtunc 
ahqua dcceprio intcrucniat . Porrodubium noneil,quinD. Alexan. telUrorpIu. 
rimum conhderet dc ridc & bonitate illorum commiflariorum,quos eius pater iam 
aprobaucr.it fiiointcllamentor&ipfcmct. D. Alexanderforte eorum Icgalemfic 
diligentem execurioncm fucrat experms. 

Terrio ccflathiccaptario(cu libcravoluntas&arbitriumrquia inflituendus ell 
vnusexccrtis. ItaPari(iusin.d.con(. ^S.num. lo.lib. ^.qui au6toriratc multoru 
dixit,quodquando committimrclediopcrfbnarumcerti gencris,talis limitario 
pcrlbnarum ceflarc facit caprioncm&inuahdiratem dilpolirionis. Hzc fane ra- 
tioita locum habctquandocoimnittitur labllanriaficuriquaodo mandatur elc- 
dlio & declarario . 

Quarto admilTo cirra veri pr^udiciu,quod b^c hqredis iriflitutio repoflta fuiflec 
in arbitrium & voluntatcm commiirariorum rattamcn exquo ip(i (vt exilUmo fa- 
dlum) eligerunt vnum cx Hlijsdidli. d. Bcrnardini •, dicendum ci\, hanc difpolitio- 
ncmteiUtorise(rcleruandam.Itacen(iiit Berous in.d. conl.i^. num.51.verC 
iccundovideturlib.2. Nam(inquitBerous) ceflatrario,quia inualida reddi Iblcc 
inilituriocoUatain altcriusarbirrium: quxquidem ell,quodcIedio& dcclarario 
icquinonpoflct, &itadifjK>(itiopo(rccrcddiinanis&fru(tatoria. Hxc iane ratio 
cc(Iat} (ecuta ip(a hxredis clcdione. 

Quinto & vIrimo>admiflb,quodh5chatrcdis inftimriofucritrcpontainarbi- 
(rium &voIuncatcmcommiflaiiorum9 &nulla hadlcnus lecuta fuerit dcclarario 
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veirAdumrarfamen adhucdicimus D. Altfxandfum confcrre potuiflc hanc libc- 
ram faculrarem in didos commifTarios ; cx quo crar milcs , cui permiflum hoc cll, 
fauorc & cau(a miliria: : ficuri in (pccicdocuir Angclus in.I. caprarorias , in finc , & 
in.l. ill^inlHtunoncsnum. 2. ff. dehired. inllir. cumdixir,c]uod licuri valcr hxre- 
dis inlliturio collara in arbirrium & volunrarcm altcriuSjfauorc pi^ cauix: Id cjuod 
criamlatcprobarTiraqucllusin rract. dcpriuilcqijspiac caui.ie, priuil. <j6. Iractii 
fauoremihrisvalcrrcumrertanis po(sir<]uocjuovulrmodo.I.i. tt. dc milira. rcila. 
vbi Barr. Imola & rclicjui omncs. Ncc rcpugnanr.I. captatorias. C.dc rclhm mi!ir. 
<]uia iocjuitur dc voluntatccaptatoria propric de qua (upra in inirio huius rcfjsond. 
Non aurcmloquirurdcdilpofirionccollarainalrcrius arbirrium . Nam criamob- 
lUc, milircs noitri rcmporis non frui priuilcgijs conceflis miliribus. quia rc(pondc- 
tuf , communem cflc lenrenriam , quod imo fruunrur quando fiinr parari ad bcl- 
Jum, vtrradirDcciusmrub.C.dercllam. milirisnum. y.quiinfpccicde milircin 
bellonaualiidcmafHrmar ,&idcmDcciusinconf ^^S.num. 2. alios amitro. Id 
quod conringit in D. Alcxandro rcllarorc , qui vr ip(e (ijo ipfo in tcftamcnro affir- 
mauir , crar in procindu confcendendi claflcm, vr aducrfus turcas pugnarcr. 

Non oblbnr nunc adduda in conrrarium,quia (atis iupcrq-, refolura ex iam di- 
■€tis apparenr . Nam cx diclis (upra faris (iipcrq; refponfiim ell : cum noi\ro in ca- 
i'u conilcr D. Alexandrum inihruiflc vnum cx rilijs D. Bernardini cligcndum ab il- 
hscommiflrarijsjatqjitarolamcligendi&dcclarandi facultatcmin cos contuliflc, 
nonautcrafuacdifporirionislubilantiam. Etadmiflb, quod fiibiUntia comlifler, 
priuilcgiomilirisdefcndi idpotdl. & cuagaturde difpofirionc fa<Ilaabiinpcriro, 
£c omnino literaru ignaro,non ipfa vcrba ab eo fcripta , icd mcns & fola voluntas 
.nttcndiobfcruariq-, dcbct. concludo iraqi, cligcnduracflTc vnum<x filijs di6bi D. 
Bcrnardini, qui hxics iit D. Alcxandri . 

lacobus Mcnochius I. C. & in hoccclebcrrimo Gy mnaflo Patauino 
iuris Cslarci intcrprcs primarius heris marurinis Intcrrogarus 
rcfpondi & pro morc iubfignaui ad (ijmmi Dci laudcm. 
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<t>^^;M^A A^EvERBN. Pafcr Exduobusdicoqucxlinrtirutio huiufmodinon 
cllca^raroria, primoquiac|uandon6{ijblHtiainltirurioni$, fcd 
clcctiotamcn pcr^bn^hicrcdiscll commifla arbirrio rcrrij,tunc 
illainlHtutio non djcirurcapraroria, ledmcro iurc vaier,&tc- 
netl.hdcicomraiflarieadfin.dcfidcic.hbcr.i.vtrum.f cumcjuida 
vbi Socin. num.6. de reb.dub. Bar.in I. illa Inlhrurio num. dc 
hacrcd.inlti.lal. poll. Cin.&ahosinl. capraroriasnum. 4.& y.Dcc.num.i 2.C.dc 
tcllam. miIir.Parif!con(.;8.coI. i &num.j i.vol. j.Bero.conl.z j.nura. zS.Iib.i. 
Rod.Xuarcz. dccapr. volun. num.^T. Couar.m.c.cum ribinum.i i .dc tellaincn. 
Michacl GrafT dc com.opinio.in.$. Inlliruno.cj. 1 8.num.(^.Mohed.dcc. 5 f^. 
• ■ Hic auccm non lubllanria, (cd Eledio lolum f uit commi(ra,primo quia runc di 
cirarremiflalubllanriadifpofirionisquandoeil in porcllare illiusrerrij lacere vd 
non faccrc hxrcdcm,& (ic quod rcllator dcccdar rclbrus vcl inreflaru$,& lilum dc^ 
cif)crc,vtvlrra fupradidoscicclarat criam Siluan.conl. 5-4. num. 5^. in fin.cu {cq. 
fccus vcro vbi reliaror non porel^ deccdcrc inrcflarus, criam (i illc non cligat,quia 
tunceleilio (ola vidcturcommifla,vrprobat tcx.ind. I. vtr\ira.|f. cum quidamdo 
rcb.dub.& (cnritRodenr Xuarcz-ind. rradt.dccaprat. (ubnum.^.vcr(. & (ic.mul<« 
tum diibt,(cd hic non erat in potcflare Commiflarij Faccrcquod tcihitor decede-* 
retab inrcliito. quiacumrcmi(siofuerirfadaquoadper(bnas ccrras, videiiccc de 
iilijsnaris,li illc CommifTarius noncligcbat.omnes iimulHlijadmittcbantur,&ef« 
ficic*bancur hcredes. i. cum quidamU 2. de leg. 2. Ergo, &c. 

Secundo, quia hxc vcrba, (la rimc^Todi far hcredc , imporrane nccefsitatcm ira 
iadendi, &f<*q;endi 1. ex fadlo in princ. vbi Bart. Alex. Imol. & poil oranes Rip. 
nura. 4. ad trebeil.Bercui cgnC 1 1. num. 2^. iib. 2. ErgonQQjscacin potelUcq 
Coniraiflarij faccrc vcrcflatordcccdcrct intcflatus. 

Tcrtio, quia dicit, far heredc (econdo le mcdelinc conditioni fopradirtc, fcd fu- 
pradixcrac qucxl ip(e inilitucbat filtura na(citurum,crgo virtualircr voluir dicerc tc 
ikacorquodillu queC6mi(Iarijeligebant,ip(c inflituebat,cum rcfcrens (it in rclaco 
cum omnibus (iiis parcibus, & qualiraribus I. afle toto , & ibi Barr.de hzred.inllic.L 
(1 dcfen(br.§. qui inrcrrogacus vbi Baid. dc inccrrog. adlio. Dcci. conC. 1 8 2. nu. 
Paris.conf.48. nura. 1 5. volum. a. : /, J 

Vlcirao, quia pro validitace adujconuenit quod ilU vcrba, far hcrcdc , incclli- 
gantur dc eiedione (oIa,quia etiam iinpionriaalr vcrba pro vaiidirarc aclus Alciat. 
rcg. 3 pracfumpr. 34- Dec.in.I. poitquam liti nura. ^j.C.dcpaifb. Aim.conf. yz. 
nura. ^.&(cq. & vt(uibneaturvoluntastciUtoris.I. fundus quiiocarus in fin. dc 
fund.inild- quibusdicbus.§. dorainus,&ibiSocin. num.4decond.& dcmon. prac 
fcrtim cum iiic tciUtor eflet milcs , & omnino irapericus , & in ccrra Vcnctiarum , 
inquanon poteratconfulerepcririorcscirca iiUm marcriara,quascilde apicibus 
iuris, & ibi non (cruacur,quo calii cciara vcrba iinpropriari po^Tunc, vc (alucnir vo- 
lunras rclUcoris,vcpollPec. dcBcllaperc.crad. Lanfranc. dcOria.in rcpcc. I. ccn- 
turio nura, 2 1 . vcr. repcrio de vuig. & pupiL Manric. dc Conicd. vic. voiunc. iib. 
cir.^-.num. 7, 

Sccundodico, quodnoncftcapcacoriaaliquomodo huiufmodi di(pofirio ccia 
ii (ubiUnua di(policioais fuiflct rclicU arbitrio Comiflariorum« quia ifco calii non 
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i^eovm»rarultim*uoluntJs.quuilljfitcapt»K,ri.,feuJ«cptona,fedquiaucte. 
resdecrcucruiu tclUmcntorum iur»ipl»r«rcfirm»c(rcopoi<ctc,non«.tcm cx 
I «no .rbitr.o penacrc.vt inqvut tex. in 1. .lU .nrtitutio dc h.red. .nfl.t. pcr qucn 
L dccUrat Cuma..n 1. capt.tori« de hxr.d. inil.r. & m 1. c»p«<or.x de leg. .. 
Socin. lun. .n 1. .nonbus num. . o. de vulg. & pup.l. Alcar. l.b. »-P'"g- "P- 
Ant. Au(..l.b.4- cnend cAp. 1 5. CouAr.in. c. cum tib. ..um. i.dc telUm. 
'c<;nn"n,r. o. colent. rur. cVcLcob. CuUc. .b^ ■ ^-obfcr. c»p. > ■ .W.en. 
bb. I. Sdca. op.n. «p. 4. l"b num. . . E.mnuel a ColU Selcda.op.n. cop. . 
num. 7. & teni.t R.oti in vna Ciuitans CmXcUi donatioms coram R. P. D. meo 

'"S.rautXu.Uratte.bmcn.umdepcrfe,*cnonpcndcbatabaltcriusvo. 
lumate quod valerct.vcl non valetet,<juia crat rcmina inllitut.o dc pcrfona .n ccr- 
a de ccrt.s.quo cali, etiam f. Comm.aarj. noluinint faccrc ahqucr. hxredcm. m- 
h.lominusIulUncbamr tellamenram.quia ranc pora.nent omncs jllc pcrfon* cer 
Scfil..,f.muladmitti.&petcrchxrcd.tatem. vtptobarar.n d.l. cu.r. qmdam 
U*delce...&d.l.v.rum.Vcumquidam.ac.cldub.RodcrJCuarczvb.lup.^adc 

«ptat. volunt. fub.nu.<f.crgoceirant.hoc calu.iura qu* nroh.bcnt vlt.mas volun- 

Uiesabalienoarbittiopcnderc. ^,, 

Accedcntc prxfct..m conieauravoluntat.stelU.or,s <iux coll.g.rarnon folu 
eifttpradiais.lcdcriamexillaca(6rara.quamfcdtdc inll.mnon- tafta .ndatm- 
"el^.T,mbusfil.jsd.Bcrn,rdir,i,quodollendi.v.quodportca...<r.nx..adv^^^ 
Bum.an.umvokcriD.in.clligcrcco.t,odo,«cfubcadcnr.forma..,a.r,excance- 
tone.&rcuoca.ioneargmrarvolun.asipl.us.clla.or,sla(.conl..4,coLi.poiV 
pimcvett».rcfponacwivol.a.AunW:.iJ.ptopchD.cxquibus.&c ^ 



Tibcrius Ccnfius. 
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